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Legal Advisor to, 115
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state law, 86, 224
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Statement on Forest Principles, 322
states rights, 28, 45
concessions to, 30
historical fact of, 37
Senate protection of, 189
treaties challenging, 46
status of forces agreements (SOFAs), 405—407
statutes, 109110
analogy to treaties, 106-115, 116, 466
conflict in, 341-342
courts accustomed to, 107
obligations of, 111
priority of, 340-341
Stevens (justice), 128, 129, 435
majority opinion of, 140-141
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travaux delved into by, 130-131
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Commentaries (§1508) by, 32
interpretation of Jay’s Treaty, 109
liberal interpretation by, 108-109
“Straddling Fish Stocks Agreement,” U.N., 266
Strategic Arms Limitation Treaty (SALT I),
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structural safeguards of federalism, 190
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Sunstein, Cass, 138
super-majority, 189-19o, 213
agreements without, 282
Article II treaties protection by, 471—472
avoiding of, 299—300
Supremacy Clause, 2, 19, 95, 144, 182, 339, 394
ambiguity about, 86
attacks on, 29
challenges to, 464
Cooley, Judge Thomas on, 31-32
enforcement of, 182-183
Foster & Elam v. Neilson, 152
Henkin on, 201
provisions of, 148
qualifications to, 85
reach of, 46
Roberts tension with, 169
Sloss on, 86-87
Tucker on, 36
Supreme Court, U.S.
Bond v. United States decision by, 228
on doctrines, 12-13
federalism jurisprudence of, 180-181
on Foster & Elam v. Neilson, 191
on Framers, 403
hostility toward self-execution of, 148-149
jurisprudence of, 65, 445
on Missouri v. Holland, 155, 215
“new federalism,” 447
on non-self-executing treaties, 167
Schlunk and Aerospatiale cases in, 3—4
on self-execution and private rights,
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by, 132
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treaty cases in, g9—100
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Take Care Clause, 98
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3536
Taney Court, 32
tariffs, 297
Tax Reform Act of 1986, 269—270
tax treaties, 269—270
taxpayer information, 82
tear gas, 377
Tenth Amendment, 1, 68, 180, 400
adoption of, 189
on dual sovereignty, 184
expansive view of, 215
Holmes on, 196
limitations of, 195, 204
scope of, 193-194
treaty power limited by, 467—468
Territorial Sea Convention, 355
terrorism, 213-214, 371, 376
Tex. Civ. Prac. & Remedies Code Sec. 71.031
(a), 77
Texas, 294—295
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textualism, 126
Third Restatement, 43, 6, 9-10, 309
academic commentary during, 340
ALI decision on, 62
barriers overcome by, 7
baseline provided by, 4, 7
challenges to, 205206
Comments and Reporters’ Notes of, 72-73
consensus reflected by, 14
constitutional practice since, 223
controversial questions faced by, 72
criticism of, 178
decades since, 276
on deference, 133
federalism and, 427-430
interchangeability claim of, 316-317
international agreements and, 201, 330
on judicial assistance, 428—429
judicial barriers and, 334
judicial enterprise codified by, 146
lack of influence of, 130
last-in-time rule of, 87
legacy of, 14
legal scholars on, 157-160

on legislative implementation, 275
on non-self-execution, 237-238
Part IIT of, 344
Part 111 treaty issues of, 66—71
period after, 95-96
PIL in, 412
Preliminary Draft of, 62, 64, 68-69
presumptions of, 161162
on private right of action, 173-174,
177178, 478
private rights presumption by, 163, 177-178
Reporters” Note 5 to section 111 of, 150, 237
Reporters of, 7, 56
RUDs in, 351
scholarly reception of, 84-85, go—g1
Second Restatement contrasted with, 150
Section 111 of, 149, 150, 152
Section 302, Comment f of, 222
Section 325 of, 116-117, 129-130
Section 326 of, 120, 344
Section 472 of, 429
Section go7, comment a, 173-174
on self-execution, 63-04, 148-150, 233
self-execution addressed by, 148-150, 233
Supreme Court disregard for, 132
Supreme Court limitations on, 121
Tentative Drafts of, 64-65
treaties approach of, 7, 73-74, 180
treaty interpretation and, 115-120, 477478
treaty issues dispersed among, 63
on treaty power, 478
treaty provisions of, 57
treaty subject matter in, 203204
treaty violations and, 335
Thirteenth Amendment, 193-194
Thomas, Justice Clarence, 140141, 217-218
petition denied by, 383
on treaty power, 218-219
Tiburcio Parrott, In re, 33
Tokyo Round, of GATT, 302
torture, 142
Tory loyalists, 16
Trade Act of 1974, 302
trade agreements
by Bush, G. W., 318
congressional-executive agreements and, 331
fast track procedure for, 317-318
trade secret laws, 252
translation discrepancies, 105, 112, 125, 128-129
transnational litigation, 94, 417
transnational regulatory process, 145
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investigation into, 110
Justices Stevens and Brennen, 130-131
of multilateral treaties, 114
permissible use of, 121
preparatoires, 8
United States v. Stuart position on, 125-126
for UN-sponsored treaties, 113
treaties
academic discussions of, 34-35
under Articles of Confederation, 187-188
assessment of, 9798
attitudes towards, 46
consensus creation of, 121
constitutional quality of, 117
courts enforcement of, 150, 151, 159
diminishing importance of, 221
direct enforcement of, 149-150
domestic application of, 464—465
domestic implementation of, 162-163,
168, 468—409, 471
domestic law limited by, 53-54, 181
domestic power of, 54
dualist approach to, 228-229
during early U.S. history, 234
enforcement of, 25
form of, 11-12
formation of, 111
Framers on, 205, 317
“golden age” of, 462
on human rights, 5-6, 10-11
inconsistent federal law and, 77-78
inconsistent state law and, 64-65
increasing significance, 463
individual rights and, 49
international law limitations on, 67
judicial enforcement of, 333-334
legal scholars on, g5
in local law, 18
Marshall on, 22—23
with Native American tribes, 108, 109-110,
136-137
neither self or non-self-executing, 241
as optional means, 122
PIL in, 16
political question doctrine in, 350
presidential power for, 289—290
purposes of, 333

scope of, 187
Senate blocking of, 318
states’ rights challenged by, 46
for territories, 20
Third Restatement approach to, 7, 63,
73~74
Third Restatement provisions of, 57
trends in, 92
U.S. relationship with, 463-464, 467, 479
on war, 362
after World War II, 234
subject matter of (See also human rights
treaties; judicial assistance; law of
armed conflict; private international
law; trade agreements)
arms control, 213, 220, 258-259, 303,
310, 311
aviation, 240, 251, 274
comparison, U.S. v Great Britain and
France, 414
diplomatic, 246, 284, 293-204, 305, 333
extradition, 121, 126, 152-153, 243244
international concerns of, 57, 188-189,
200, 427428
limitations on, 202
peace treaties, 108
refugees, 121122, 128, 134-135, 262,
353354
Second Restatement on, 203
slavery, 2526
taxation, 82, 125, 208, 269—270, 333, 462
Third Restatement on, 203—204
wildlife conservation, 38-39, 40, 134,
266—209, 275
Treaties’ End (Hathaway), 310, 316
Treaties of Amity, 264
Treaty Between the Government of the United
States of America and the Government
of the Republic of Latvia Concerning
the Encouragement and Reciprocal
Protection of Investment, 264
Treaty Between the United States of America
and the Russian Federation on
Strategic Offensive Reductions, 257
treaty cases, gg—100
treaty claims
assertion of, 334
dismissal of, 2—3
enforcement of, 4
treaty clauses, 19
treaty disputes, 344
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treaty documentation, 113
treaty interpretation, 92-93
and agency expertise, 94, 96
changing nature of, 93, 95, 145
Charming Betsy canon, 137
Chevron impact on, 134, 146
by Congress, 98
consensus on, 121
contract model of, 105-106, 122, 466, 477
exclusivity or non-exclusivity, 126-127
by Executive Branch, 94, 98, 466—467
fragmentation of, 122
inconsistency in Supreme Court
jurisprudence, 130
lawyerly endeavor of, 113
liberal interpretation, 108-109, 110, 144-145
limited influence of, 121
LOAG, 385
multilingualism and, 105, 108
mutual intent and, 101
Native American treaties, 136-137
“reasonable” or “permissible” types of, 96
stability of, 99
statutory model of, 106-115, 116, 466
Third Restatement and, 115-120, 477-478
travaux, 126
treaty as delegation model of, 94-95, 145
unilateralism, 114
treaty language
in domestic law, 220
inconsistency in, 278
treaty norms
judicial enforceability of, 157
legislation for, g6
treaty obligations
effective enforcement of, 479
laws conforming to, 280
of U.S., 224, 354, 405466, 473
Treaty of Amity, Commerce and Navigation,
Between His Britannic Majesty and
The United States of America (Jay
Treaty), 20, 192-193, 239, 292
Treaty of Amity between the United States and
Iran, 173
Treaty of Friendship, Commerce and
Navigation with Denmark, 264
Treaty of Friendship and Commerce, 30
Treaty of Paris. See Paris Treaty
Treaty of Peace, 148
Treaty of Rome, 117
Treaty of Versailles, 108

Treaty on Conventional Armed Forces in
Europe (CFE), 258-259, 311
treaty power
conflict in, 184
constitutional limitations on, 189
debate over, 197-198
federalism and, 400402
human rights and, 227
limited use of, 459
misgivings about, 469
nationalizing of, 186
obligations created by, 192
originalist conceptions of, 209
structural limitations on, 197
Tenth Amendment limits on, 467468
Third Restatement on, 478
Thomas on, 218-219
valid exercises of, 202
during World War II era, 309310
treaty rights, 354
treaty violations, 14
litigation of, 1
of Paris Treaty, 17
Third Restatement and, 335
treaty-based rights, 3
treaty-making eras, 93
treaty-making power, 470, 471, 476—477
tribal lands, 109-110
tribal litigation, 110
Tribe, Laurence, 315-316
TRIMs. See Agreement on Trade-Related
Investment Measures
TRIPS. See Agreement on Trade-Related
Aspects of Intellectual Property Rights
Truman, President Harry S., 155, 299, 301
Tucker, Henry St. George, 35, 37, 38, 197-198
TWA v. Franklin Mint, 131-132
Tyler, President John, 294295

UCM]J. See Uniform Code of Military Justice

UIFSA. See Uniform Interstate Family
Support Act of 1995

UNCITRAL conventions, 13-14

UNESCO Convention Against Doping in
Sport, 249

UNIDROIT. See Institute for the Unification
of Private Law; International Institute
for the Unification of Private Law

Uniform Act, 452, 453-454

Uniform Code of Military Justice (UCM]J), 13,

140, 393, 473
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Uniform Commercial Code, 250
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(UIFSA), 255
Uniform Law Commission, 452
uniform substantive rule of liability, 432
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United Kingdom, 17-18
United Nations Charter, 1011, 117, 302-303
Article 94 of, 104, 166
early multilateral treaty of, 265-266
foundation of, 208
on Medellin v. Texas, 465
United Nations Convention Relating to the
Status of Refugees, 134-135
Protocol Relating to the Status of
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United Nations Legal Department, 58-59
United States (U.S.)
abduction jurisdiction of, 127-128
commercial and securities law in, 250
democratic order of, 199
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domestic law of, 464
domestic political process in, 114
carly treaties of, 234
extradition treaties with, 121
foreign entanglements of, 477
foundation of, 234
Fund and Bank membership of, 118
Geneva Conventions reflection of values,
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global actions by, 222
Hague Conference member states
assessments of, 125
human rights record of, 278
international agreements made by, 200,
284285
international obligations of, 333-334
land ceded to, 107-108
leadership of, 460
legal system of, 92—93
manufacturing economy of, 413
Mexico ICJ case against, 165
military RCA use by, 376-377
one voice foreign policy of, g6
ongoing obligations on, 329-330
policy objectives, 408

role in human rights treaties of, 206207, 212
self-conception of, 179
statutes, 112-113
treaties involving, 93
treaties relationship with, 463464, 467, 479
treaty making pace of, 236
treaty obligations of, 224, 354, 465460, 473
treaty partners of, 226
unilateralism in, 458
unilaterally generated documents in, 114
United States v. Alvarez-Machain, 121, 126-128
United States v. Belmont, 43, 304-305
United States v. Curtiss-Wright, 44
United States v. Lopez, 207208, 319
United States v. Lue, 78
United States v. McCullagh, 40-q1
United States v. Morrison, 207-208, 319
United States v. Percheman, 23
United States v. Pink, 304-305
United States v. Postal, 150-151
United States v. Shauver, 40
United States v. Stuart, 74, 82, 121
travaux position of, 125-126
Universal Declaration of Human Rights, 45
Universal Periodic Reporting Process, 227
UN-sponsored treaties, 113
U.S. See United States
U.S. exceptionalism, 47

Vagts, Detlev, 83
“Validity of the South Carolina Police Bill”
(Wirt), 24
Van Alstine, Michael, 151, 157
Van Valkenburgh (judge), 41
Vattel, Emerich de, 32-33, 100-102
Droit des Gens, 102
Vizquez, Carlos, 85-86, 158, 169
VCCR. See Vienna Convention on Consular
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VCLT. See Vienna Convention on the Law of
Treaties
Vienna Convention on Consular Relations
(VCCR), 163, 165, 172, 263
Article 36 of, 164
Optional Protocol to, 166
ratification of, 353-354
Vienna Convention on the Law of Treaties
(VCLT)7 87 627 70, 94795, 97, 467
Articles 31 and 32 of, 8¢
Comparison to Third Restatement, 70
Mortenson, Julian and, 118-119
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War Crimes Act, 398, 399—400
war crimes repression, 394
War of 1812, 294
Ware v. Hylton, 21, 29, 100, 103-104, 139
and contract analogy, 103
opinions since, 144
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customary laws of, 384—385
of national liberation, 370-371
treaties on, 362
victims of, 361
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Warsaw Convention, 131-132, 276-277, 355
Warsaw Pact, 258-259
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WIPO Copyright Treaty, 253
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state power after, 198
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