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adequate standard of living, 47, 181,
195, 202, 241, 243, 250, 261, 266.
See also cattle; clothing; electricity;
food; health; heating; housing;
livelihoods; sanitation; water
aggression, crime of, 253-7, 273
Alien Torts Statute (ATS), 294-6,
298-303
Alston, Philip, 57, 59-60
amnesties, 282, 287-90, 325
Amnesty International, 9
Andreu-Guzman, Federico, 35
Anfal Campaign, 277
animals, protection of, 269-70
apartheid, 77, 89, 139-48, 252-3, 284,
301, 307, 317
apartheid litigation, 296, 300-1
Arbour, Louise, 6, 10, 23, 139, 305, 312,
321, 333
armed conflict
applicability of human rights law, 38,
170-5, 255, 257. See also
extraterritorial application;
derogations
international, 31, 91, 107, 174, 314
non-international, 91, 108, 116, 283
assumptions on ESCR. See ESCR
violations; obligations (of states)
attribution. See state responsibility
Axis Rule in Europe (Lemkin), 207, 209

Balkan region, 78, 130, 136, 181, 188,
222,281, 293, 317

bank accounts, denying, 78, 135

Bassiouni, Cherif, 64-5, 154, 178

statements on policy requirement,

85-6

biological warfare, 209, 216-8, 259

blockade, 230, 255, 277, 301-2, 309

Boutros-Ghali, Boutros, 333

Brownlie, Ian, 36

Bulgaria, 95

Burma/Myanmar, 74, 112-3, 126, 138,
299, 314

calculated, 155, 214, 236
Cambodia, 3, 109, 154-5, 227, 235, 246,
260-1
capacity of transitional justice
mechanisms/institutions of
international criminal law, 12,
319, 333
Carranza, Ruben, 29
Cassese, Antonio, 15, 81
cattle/livestock, 4, 162-3, 166, 184, 186,
191-2, 203, 277
causation, 38, 83, 152, 155, 177-8, 224
Celebidi camp, 162, 187-8
children
protection of, 52, 54, 96, 145, 188-9,
198, 217-8, 234, 236
sale of, 242-3
transferring, 212, 216-8, 224, 234, 236
child soldiers, 189
China, 127-9
civil society, 280, 292, 335
Clapham, Andrew, 66, 307
clothing, 47, 60, 178, 185, 187-8, 200,
203, 209-10, 231, 233
cluster munitions, 259. See also
weapons
commissions of inquiry, 304, 306, 310
concluding observations, relevance of,
48-9
cooperation in criminal matters
(obligation of), 290
cooperation mechanisms, 20, 68, 207,
243, 257, 271, 290
corruption, 19, 240, 262-5, 304, 315,
332
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Cote d’Ivoire, 200, 267-8, 297
Craven, Matthew, 55-6, 111
crimes against humanity
apartheid, 139-48
deportation/forcible transfer,
94-110
enslavement, 110-24
extermination, 152-5
murder, 149-52
other inhumane acts, 120, 139, 155,
158-64
persecution, 124-39
sexual crimes, 118-24
torture, 156-8
crimes against humanity: threshold
elements
absence of discriminatory intent and
nexus to conflict, 90-2
attack, 76-90
against civilian population, 80, 89
directed, 80-9
knowledge of attack, 90
nexus between conduct and attack,
76, 80
organizational policy, 80, 84, 86-8
policy element, 82, 85, 88
widespread and systematic, 76, 80-1,
89-90
crimes against humanity: threshold
elements vs. underlying offences,
92-3
crimes against peace. See aggression,
crime of
cruel, inhuman or degrading treatment
(CIDT), 105, 160, 186, 230,
247-52, 296
cultural genocide, 210-1, 217-8, 221,
236, 297
cultural life, 1-3, 6-7, 47, 53, 126,
129-30, 137-8, 141, 197, 208, 214,
218,226-7, 229,233,239, 265, 270,
297,312
cultural property, 93, 196-8, 265
cultural rights, 7-12, 33, 96, 305, 313,
319-20, 322-3, 325, 332

Darfur, 3, 6, 186
Davidsson, Elias, 154
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debt bondage/ bonded labour, 111,
114-5, 239, 241-3

de Greiff, Pablo, 325

DeGuzman, Margaret, 38

Democratic People’s Republic of Korea.
See North Korea

Democratic Republic of Congo (DRC),
58, 191, 203, 276

derogations/derogable, 53, 58-9, 71,
107, 137,170

destroy. See genocide

detention, treatment in, 131, 152, 163,
187, 249, 281

disability, 9, 28, 62, 77, 137-8, 188, 198

discrimination, 2, 6, 30, 48, 50-2, 57,
77-9, 91-2, 95, 106, 124-7,
130-40, 142-8, 167, 184, 234, 263,
301. See also obligations (of states)

discriminatory dismissals, 181, 317
racial discrimination, 142, 210

displacement, 5, 57, 69, 94, 96-7,
99-101, 103-4, 108-9, 180, 182,
220-2, 233, 300, 308. See also
crimes against humanity; war
crimes

doctors, 28, 75, 87, 122, 185, 291. See
also health

dolus eventualis, 151-2, 213. See also
mens rea

dolus specialis, 153, 208, 212, 214-5,
220, 223-4, 229, 238. See also mens
rea

Drumbl, Mark, 10-1, 38, 319-20, 335

East Timor/Timor Leste, 8, 161-3, 166,
177
economic genocide, 227, 237
economic groups, 226-7, 237
education
deprivation of, 130
educational buildings, 197-8, 317,
330
non-discrimination in, 6
obligation of the state to provide, 42
right to, 53-4, 120, 129-30, 132, 141,
146, 189, 197-8, 236, 258, 263-4,
311, 317
electricity, 181, 203, 250
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emergencies, public, 58-9
environment, internationally protected
elements of, 269-70
ESCR, legal nature. See ESCR
violations; justiciability;
obligations (of states)
ESCR violations
assumptions as unrelated to life and
integrity, 28
equated with structural violence or
root causes, 28-30
identification of, 58
no direct criminalisation, preventing
misunderstandings, 31-3
ethnic cleansing, 220, 234, 308, 310
ethnic groups, 208
evictions. See forced evictions
evidence/evidentiary challenges, 2-3,
14, 17-9, 35, 39, 44, 73, 79, 83, 97,
118, 125, 155, 163, 169, 178, 185,
189, 195, 209, 211, 221-2, 224, 253,
285, 290, 298, 300, 318, 327-8
expansion of international criminal
law, 11, 311, 331
expressive theories/capacity of
international criminal law, 37-8,
334-6
extradite or prosecute (obligation to),
282,283
extraterritorial application of human
rights law, 171-2, 254-5, 257

fact-finding, 34

failure to fulfil, 146, 204, 264, 317. See
also obligations (of states)

failure to protect, 45, 84, 88, 119, 251,
258, 317. See also obligations (of
states)

failure to respect, 51, 146, 184, 260. See
also obligations (of states)

Falun Gong, 127-8

famine. See food

Feinberg, Joel, 37, 334

Fein, Helen, 233

floodgates argument, 318-21

food

deprivation of, 125, 162, 183, 202,

318

INDEX

right to, 47, 53, 92, 125, 138, 144-5,

178, 232-3, 235, 318

forced evictions, 5, 11, 94-103, 106-8,
125, 143, 173, 179, 186, 234, 251,
260-1, 328, 331

forced labour, 2, 74-5, 110-7, 119, 126,
138, 154, 210, 239-40, 243, 296,
299

forced marriage. See crimes against
humanity

force majeure. See state responsibility

forcibly transferring children. See
children

Frank, Hans, 1-3, 5, 7, 167

freedom from hunger, right to. See food

Funk, Walther, 167, 194

further research, 331-4

Galtung, Johan, 29, 77
Gaza, 125
gender, 33-4, 137-8
general comments, of supervisory
bodies, 48, 247, 250, 252
generations of human rights,
terminology, 26
genocide
actus reus, 229, 236
causing serious bodily, mental harm,
230
mens rea
‘as such’, 228
chapeau special intent to destroy,
214
contextual elements, 228-9
exclusion of economic groups,
226-7
overview, 212
physical/biological vs. social unit
destruction, 215
protected groups, 226-7
Rome Statute, 228-9
of underlying genocidal acts, 212,
214
in whole vs. in part, 225-6
Germany, 1, 250
Gilligan, James, 77
Go6th, Amon, 210
gravity, 118, 160-1, 192, 248, 254, 296
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Gready, Paul, 34

Greiser, Arthur, 19, 166-9, 206
Guatemala, 232

Guissé, El Hadji, 331

Hall, Christopher, 142, 148
Hart, Herbert, 178
health
health care, 27, 60, 94, 145, 152-3,
158, 166, 178, 187, 220, 252, 325,
332
medical treatment, 87, 136, 152, 249
mental health, 126, 145, 187, 249
reproductive health, 234
right to, 2, 28, 43-5, 93, 118, 120-1,
123-4, 126-9, 145, 155, 163-4,
184, 205, 233, 241, 251, 266, 268,
270, 299, 316-7
heating, 221, 224
hierarchy of rights (assumption of), 18,
22-6
Himmler, Heinrich, 130
hindrance of humanitarian assistance.
See humanitarian assistance/relief
Hitler, Adolf, 2, 130
Holodomor, 232
Hong Kong war crimes trials, 187
Honoré, Tony, 178
hospitals. See also health
destruction of, 124, 166
looting, 166
household items, 4, 180, 192
housing
burning/destruction of, 7, 57, 94,
124-5, 134-5, 163, 166, 173, 184,
186, 195, 221, 251
right to, 19, 57, 74, 94, 98, 107-8,
143-4, 186, 195, 206, 220, 251, 317
humanitarian assistance/relief, 52, 79,
110, 125, 166, 200, 308, 312
human trafficking, 114-5, 117-9,
242-6, 260, 280. See also children;
migrant smuggling
hunger. See food

immunity, 287-8, 289-90, 295, 309
impunity, fight against, 64, 109, 189
indigenous peoples, 211, 261, 266, 270

intent and knowledge, 153, 213, 235
intent to destroy. See genocide
interdependence and indivisibility (of
human rights), 26, 54
International Committee of the Red
Cross (ICRQC), 31, 120, 166, 171,
178, 183, 199, 202, 231, 281, 283,
289
international crimes, definition, 62-7
international criminal law
deterrence, 327
expressive function, 37-8
limitations of, 40, 326-7, 332
restricted to civil and political rights
abuses (assumption), 22-6
‘schizophrenias’ of, 330
selectivity, 20, 33, 35-7, 322
International Labour Organization, 62,
239
international law as a system, 16
international law, relevance of, 13-4,
313, 325
interrelationship between human rights
law- international criminal law -
IHL, 22-38, 170-5
investigate and prosecute (obligation
to), 282-7, 336
Iraq, 277, 291, 299
Israel, 278, 282

Jackson, Robert, 209

Jewish communities, 210

jurisdiction and reparation before
International Criminal Court, 272,
276

jurisdiction in national courts, 276-303

justiciability of rights, 23, 26, 55, 57,
61, 197. See also obligations (of
states)

Kilin, Walter, 51

Katanga, Germain, 86, 151, 188, 192
Kenya, 86-7

Khabarovsk War Crime Trials, 185-6
Kiobel, 295, 299, 301-3

Kress, Claus, 219

Krupp, Alfried, 182

Kinzli, Jorg, 51

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107063969
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press
978-1-107-06396-9 - Taking Economic, Social and Cultural Rights Seriously in
International Criminal Law
Evelyne Schmid

Index

More information

356 INDEX

labour. See debt bondage; forced
labour; work
land
access to, 95
grabbing of, 261
language, 3, 26, 32, 54, 62, 74, 133, 162,
169, 177, 207, 217-8, 230-1
Laplante, Lisa, 29
laundering proceeds of crime, 260-2
lawful presence, 102-3
Leckie, Scott, 23, 45, 312, 335-6
legal impossibility argument
failing victims, 33-5
international criminal law selectivity,
35-7
maximizing expressive function
international criminal law, 37-8
traditional conceptualisations of
ESCR, 26-8
legalism, 13
legislation, domestic, 63, 65, 139,
244-5, 333. See also role of
national systems/domestic courts
Lemkin, Raphael, 19, 207-12, 214-8,
219, 221, 227, 232, 237, 333
lex specialis, 171, 196
liability
aiding and abetting, 192, 195, 300
corporate, 307
instigation, 156, 177
of non-state actors, 46, 66, 306-8
omission, 176-7
ordering, 180, 182
life, right to, 28, 61, 179, 284, 301, 318
limitations/restrictions (on ESCR),
59-60
limitations of international criminal
law, 40, 326-7, 332
livelihoods, 61, 96, 135, 231, 260, 332
lustration. See vetting

Maastricht Guidelines on Violations of
ESCR, 49

Mali, 111, 166, 189, 192, 197

malnutrition, 125, 235

Marcus, David, 10-1, 81, 232

Mauritius, 242

medical experiments, 163, 167, 185, 299

medical treatment. See health
medicine, access to. See health
mens rea. See also intent and
knowledge; genocide
dolus eventualis, 151-2, 213
dolus specialis, 153, 208, 212, 214-5,
220, 223-4, 229, 238
negligence, 214
premeditation, 149-50
recklessness, 150-2, 213
mental elements. See mens rea
mental health. See health
Meron, Theodor, 326
Mettraux, Guénaél, 78, 82
migrant smuggling, 242-6
migrant workers, 58, 62, 112
Miller, Zinaida, 37, 312
minimum core obligations. See
obligations (of states)
Morocco, 9
Murambatsvina, Operation, 74, 96-9,
101-2, 107-8
mutilation, 159, 184-5
Myanmar. See Burma/Myanmar

national human rights institutions,
303-6, 310, 316, 321

national treasures, destruction or theft
of, 265-6

necessity. See circumstances precluding
wrongfulness

negligence, 214

Nepal, 324

Niger, 119

Nigeria, 299

non-discrimination, See discrimination
non-refoulement, 291

non-retrogression, obligation of. See
obligations (of states)

non-state actors, 42, 45, 50, 52, 54, 66,
68, 82, 84, 86, 88-9, 157, 166, 256,
260,272,284, 306-8, 310, 315, 317,
329

North Korea, 75, 84, 91, 112-3, 117,
129, 157, 314

Nuremberg, 2, 19, 69, 74-5, 93, 116,
133, 135, 158, 161, 164, 209, 253,
323
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objections against ESCR, 54-7. See also
ESCR violations; justiciability
obligations (of states)
to fulfil, 50-1, 53, 99, 146
minimum core, 53
non-discrimination, 48, 52, 57, 106
non-retrogression, 52
positive/negative, 27-8, 31, 39, 52
progressive/immediate, 57
to protect, 50
to respect, 27, 50, 96, 126, 145, 205
to take steps, 48, 53, 57, 204
vague/precise, 23, 27, 30-1, 39, 47
Ocampo, Luis Moreno, 74
omission liability. See liability
omissions of state, obligations (of
states)
ordinary course of events, 150-1, 176,
205, 213,224
organ harvesting, 128
organic pollutants, 266-9
organizational policy. See crimes
against humanity
outrages upon dignity, 184, 188

Pakistan, 239

Papua New Guinea, 230, 301-2

Paust, Jordan, 186

permeability of rights, 61

persecution. See crimes against
humanity

Peru, 122

Physicians for Human Rights, 125

pillage, 4, 166, 184, 189-93, 206

plants, protection of, 269-70

Pohl, Oswald, 116

poison, 1, 4, 186, 205, 297

Poland, 1, 19, 130, 167-8, 210

policy requirement. See crimes against
humanity

poverty. See adequate standard of living

premeditation, 149-50

prevent births. See health, reproductive
health

prevention, 52, 64, 144-5, 155, 178, 207,
213, 224, 308, 333-4

principle of legality, 18, 23, 30-1, 40,
71-3, 131, 159
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prisoners of war, 116, 175, 178, 183, 197

privacy and family, protection of, 95

professions. See work

programmatic rights. See obligations
(of states)

progressive realization of rights. See
obligations (of states)

prohibition of analogy. See principle of
legality

property, 4-5, 19, 69, 71, 74, 93-4, 96,
132-6, 168-9, 175, 189-98, 231,
242, 251, 256, 260, 262, 265, 273,
299-300, 314, 327, 333, 335

proportionality, 60, 110

prostitution, 118-20, 188, 240, 244, 314

protected groups. See genocide

protected persons, 115, 175, 178, 187-8

Quinn, Gerard, 57, 59-60

racial discrimination. See
discrimination

Ratner, Steven, 330, 334

Rawls, John, 325

recklessness, 150-2, 213

refugee law, 104, 131, 290, 292, 309

religion, 129, 197, 218, 227

remedies, 20, 22, 32, 61, 102, 276,
282-6, 288-9, 293-5, 309, 313,
315, 318, 321, 323, 326, 335

reproductive health. See health

responsibility to protect, 308-9

restrictions. See limitations

retroactivity, 72

retrogression, See obligations (of states)

Rochling, Hermann, 190

Rohingya population, Burma/
Myanmar, 74, 112-3, 125-6, 138

Roht-Arriaza, Naomi, 37

role of national systems/domestic
courts, 64, 197, 287, 293, 301

Roma communities, 122-4, 186, 251

rules of interpretation, 18, 70-1

Russia, 116, 198, 201, 250

sanitation, 162-3, 167, 178, 187, 200,
209, 219-20, 238, 250
Schabas, William, 84, 137, 213, 323
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scientific, literary or artistic production,
47,53

Security Council. See United Nations

selectivity of international criminal law,
20, 33, 35-7, 322

separation of powers, 56

Septlveda Carmona, Magdalena, 47,
53, 56

sexual violence. See crimes against
humanity; slavery and related
practices; war crimes

Sharp, Dustin, 9, 28, 36, 312

shelter. See housing

Shue, Henry, 49

siege warfare, 201. See also blockade

Sierra Leone, 82, 120, 184, 192, 195

Simma, Bruno, 17, 292

Skogly, Sigrun, 10-2, 319, 331

slavery and related practices, 110, 315

Sloane, Robert, 36, 334

Slovakia, 46, 121

social group. See genocide

social purpose of international law, 16

social rights. See obligations (of states)

social security, right to, 50, 264

socio-economic rights. See obligations
(of states)

South Africa, 143-8

Sri Lanka, 125, 158, 186, 204

starvation. See food

state responsibility for internationally
wrongful acts, 5, 46, 311, 329

attribution, 4, 42, 44-6, 88, 118,
143-4, 162, 168, 184-5, 187-8,
197, 251-2, 257, 277, 329
circumstances precluding

wrongfulness, 46, 60

statutes of limitations, 282, 287, 289-90

stigmatisation of conduct, 38, 212, 228,
310, 335

strict construction. See principle of
legality

Sudan, 4, 154, 300

Syria, 203-4, 221

Taylor, Charles, 114, 120, 192, 195
Taylor, Telford, 323
terrorist offences, 240, 256-9, 280, 332

INDEX

Thailand, 114, 242
Tibet, 129
Tokyo tribunal, 116, 186
torture
as a crime against humanity, 156-8
as a ‘discrete’ crime, 156, 246-7, 315
as a war crime, 184
Torture Victim Protection Act (TVPA),
294-303
Toshino, Junsaburo, 178
trade unions, 141, 147
traditional views on ESCR, 14-6, 313.
See also justiciability; obligations
(of states)
Trafigura, 267
transitional justice, 7-9, 25, 29, 34,
304-5, 312, 319, 325, 333
‘do no harm’, 30-1, 304, 324
neglect of ESCR, 22, 26, 35-6
tripartite typology of obligations, 49.
See also obligations of states
truth commissions, 5-6, 8-9, 13, 34-6,
65, 272, 303-6, 310, 312, 316, 319,
321-2, 324, 328

Uganda, 58, 160, 191
United Nations
Charter, 14, 68, 254
General Assembly, 147
Office of the High Commissioner for
Human Rights, 7, 10, 55, 101, 191,
203, 288, 304-6, 324
Secretary-General, 6, 9, 161, 183, 333
Security Council, 201, 272, 308, 315-6
United States, 185, 204, 207, 227, 294-5,
303
universal jurisdiction, 278-82

Van Anraat, Frans, 277

Van den Herik, Larissa, 10-1, 25-7, 33,
38,193

vetting/lustration, 303-6

Vietnam, 297

violence, definition of, 28-30, 77-9, 93

vulnerable groups, 51

Waldorf, Lars, 25, 32
war crimes
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apartheid, 252-3

collective punishment, 182-4

compelling service, 188

cultural property, attacks, 196-8

deportation or transfer, 179-82

destruction, appropriation of
property, 193-6

educational buildings, overview,
197-8

mutilation, 159, 184-5

outrages upon dignity, 184, 188

pillage, 189-93

prohibited attacks, 199-200

prohibited means of warfare,
204-5

recruitment of children, 189

sexual war crimes, 188

starvation, 200-4

torture, 184-6, 246-52

torture or inhumane treatment, 184

wilful killings/murder, 175-9

wilfully causing great suffering or
serious injury to body or health,
158, 187-8, 230

waste, unlawful movement of
hazardous, 315
water, 2, 4-5, 7, 28, 47, 52, 68, 94, 109,
125, 131, 150-3, 158, 162-3,
166-7, 176, 178-81, 183, 185-7,
191, 196, 199-205, 219-20, 230-1,
233-4, 237-8, 249-50, 258-61,
264,277,301, 312, 315, 317-9, 330
weapons, 259-60
Weber, Max, 34
wilful killing. See war crimes
work
just and favourable working
conditions, 110-2, 116, 118, 238,
240-1
right to, 88, 110-2, 118-20, 141-2,
146-7, 240-1, 314, 317
World Bank, 260

Yokohama, Military Commission, 178
Yugoslavia, See Balkan region

Zimbabwe, 19, 74, 97-8, 102, 107, 109,
164, 314
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