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increasing pacts, 110, 125-6
duress and, 132, 296
practical benefits, 130-1, 132-3
variation of contracts, 126-8
variations in original rate, 128-33
intent to create legal relations and, 114-15, 118-19,
168-9
just price and, 115-16
money recovered for, 520-1

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781107061682
www.cambridge.org

Cambridge University Press & Assessment
978-1-107-06168-2 — Contract Law

2nd Edition

Neil Andrews

Index

More Information

632 | Index
consideration (cont.) EU law and, 15-16
nature of, 109 exclusion clauses, 4-6, 393-412
objections to common law rule, 135 freedom of contract, 6-7
past consideration, 110, 119-22 frustration, 10, 417-38
pre-existing statutory or public duty, 110, 122-5 global accessibility, 610-12
promise to pay more for same performance, 110 good faith and, 14-15, 590-2
in ‘soft law’ codes, 620 harmonisation of, 617
third party, pre-existing duty to, 110, 125-6 illegality doctrine, 561-84
part-payment of debt, 137 implied terms, 268-9, 333-53
third party, provision of, 175-6 incorporation of terms, 323-4
variation of contracts, 110, 126-8 intent to create legal relations and, 94-5,
‘waiver’ and ‘forbearance’ variations, 138-9 157-69
written contracts, 113 judicial response, 604
construction of written contracts. See interpretation of lex mercatoria principles, 618
written contracts misrepresentation, 219-55
Consumer Contracts (Information, Cancellation and mistake and, 259-83
Additional Charges) Regulations (2013), 15-16 objective principle, 8
consumer credit, terms implied in law, 336 offer and acceptance, 37-83
consumer protection opt-in contract code, 610-12
EU contract law and, 15-16 precedent in, 4-6, 606-9
exclusion clauses, 401-4 precision in, 6
unfair terms in consumer contracts, 408-12 pre-contractual phase, 21-35
invitations to treat and, 40-1 principles of, 3, 4
penalty doctrine and, 550-1 private law code and, 618
waiver of explicit acceptance, 64-5 privity of contract, 10, 173-5
Consumer Rights Bill, 15-16 reasonable care, exercise of, 11-12
excessive deposits jurisdictions, 556-7 remoteness of damage, 500-9
exclusion clauses, 251, 401-4, 412 restitution and, 12-13, 482, 520-4
good faith and, 592-4 rules, 3-4
penalty doctrine and, 550-1 exceptions, 4
unfair terms in consumer contracts, 408-12 ‘soft law’ contract codes, 615-24
Contract Code (abandoned draft), 609-10 stability in, 6
contract law statutes and common law intertwined in, 604-5
agreements and, 10 statutes governing, 4-6, 604
assignment, 209-15 substantial performance, 437-8, 473-7
bilateral contract, 8 supra-national courts and, 617
breach of contract, 9-10, 115-16, 244-6, 441-77 third parties and, 173-205
collateral warranties, 233 tort law and, 11-12
consensual remedies, 539-57 written contracts
judicial remedies, 481-3 interpretation and rectification of, 357-88
predictability, 296-7 judicial law and, 360-1
remedies for, 481-533 contracts
case law dominance in, 603, 605-6 acceleration clauses, 548
certainty and, 9, 87-104 ancillary negotiation obligations, 21, 33-4
characteristics of English contract law, 2-6 arbitration clauses, 198-200, 328-9
codification, 603-12 price certainty in goods contracts, 97-8
consideration in, 109-54 trusts of promises and, 200-1
damages, 489-520 bilateral, 8, 100
defective performance, 24-5 breach of contract, 9-10, 441-77
doctrines of, 8, 592-4 judicial remedies for, 481-3
duress, undue influence and unconscionability, 287 building contracts, 183-7
entire obligation rule and, 432-7 choice-of-law clauses, 327-30
estoppel and, 109-54 collateral contract, 183-7
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commercial common-sense, interpretation of written

contracts, 357-9, 363-5
compromise contracts, 90
conditions precedent, 9
consumer contracts, 316
duress and, 289-90
employment contracts, 183-7, 512
public policy and, 575-7
specific performance omitted in, 524-7
terms implied in law, 336-9
entire agreement clause, 233, 247-9, 378-9
exclusion clauses, 393-412
entire agreement clause, 248-9, 404-5
‘lack of agent’s authority’ clause, 249

‘last shot” approach in offer and acceptance and,

58-60

‘mere opinion given without responsibility’ or ‘non-

verification’ clause, 249-50
misrepresentation, 246-51
‘non-reliance’ clauses, 247-8, 250
‘no representations made’ clause, 249
reasonableness test, 250-1
third parties, 173-5, 177-8
types of, 247-8

exclusive jurisdiction clauses, 203-5

exemption clause, 190

family financial contracts, 162-3

force majeure clauses, 192-3

guarantees, 8-9

Himalaya clauses, 201

illegality doctrine, 561-84

implied contracts, 98-100

implied terms, 268-9, 333-53

indefinite contracts, 417-18

intent to form, 98-100

jurisdiction clauses, 328

letters of comfort, 157-8, 165

limitation clauses, 405, 406-7, 548-9

liquidated damages and deposits, 539-57
penalty jurisdiction, 544

mediation agreements, 29-31, 102-4, 114, 327-8

mixed sets of obligations, 474
networks and, 16

non-exclusive jurisdiction clauses, 205
non-reliance clauses, 247-8, 250
novation, 10, 214-15

offer and acceptance and, 42

personal services and close relations, 530-2
pre-contractual phase, 21-35
prohibitory clauses, 209

relational contracts, 16

repeat transactions, 50, 90-4

side agreements in, 233

‘subject to contract’ agreements, 98-100, 159-60
substantive terms, 326-7
for supply of goods, 95-100
termination, 11
infinite duration contracts, 437-8
terms, incorporation of, 323-4
third party rights, 10
transnational commerce, 618
unconscionability, 311-12
unilateral, 8
invitations to treat, 40-1
offer and acceptance, 64-7
sealed bids, 73
vague contracts, 94
variations to, 110, 137-9, 192-3
written, 9
interpretation and rectification of, 357-88
mistakes, 259-61
written contracts, implied terms, 347-50
contractual invalidity, 324
contractual rights, objective recognition criteria
for, 90-4
‘contributory influence’ test, duress, 293-4
contributory negligence
damages and, 516-17
flexible restitutionary approach and, 24-5
in ‘soft law’ codes, 622
Cooke, J
Isabella Shipowner SA v. Shagang Shipping Co. Ltd
(‘The Aquafaith’) (2012), 485, 486-9
Progress Bulk Carriers Ltd v. Tube City IMS LLC (‘The
Cenk Kaptanoglu’) (2012), 291-2
Cooke, Lord (formerly Cooke, Sir Robin), 33-4
Coote, B., 177-8
Golden Strait Corporation v. Nippon Yusen Kubishika
Kaisha (‘The Golden Victory’) (2007), 509-10
‘corrective construction’ principle, interpretation of
written contracts, 357-9, 372-7, 388
Coulson J, Jani-King (GB) Ltd v. Pula Enterprises Ltd
(2007), 590-2
counter-offers, 37-8
Cross, Lord, Barton v. Armstrong (1976), 294-5
culpa in contrahendo, 22-3
Cumming-Bruce LJ, Staffordshire Area Health Authorityv.
South Staffordshire Waterworks Co. (1978), 463

damages, 489-520
breach of contract, liability triggered by, 472-3
compensatory, 481-2
aggravation or consumer disappointment,
compensation for, 498-9
agreed compensation, 491-2
‘consumer surplus’ measurement, 498-9
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damages (cont.)
liquidated damages as, 542
not as punishment, 490
prevention of unjust enrichment and, 490
true compensation, 490
consumer credit, 336
contributory negligence, 516-17
cost of cure, 186-7
replacement following breach, 515
disappointment damages, 496

exemplary damages, not available in breach, 444

extent of assigned rights, 212-13
foresight and contemplation, 506-9, 622-4

‘income losses’ and consequential loss recoverability,

236-7

limiting factors, 490, 491-2

causation, 499-500

defendant’s choice or discretion, 491-2

impecuniosity, 491-2

remoteness, 500-9
liquidated damages, 539-57

attractions of, 540

penalty doctrine, 540-51

specific performance remedies, 527-8
litigation costs and, 491-2
loss of bargain damages, 489-90, 517-19
misrepresentation, 219-20

loss of bargain damages, 229-30

statutory head of tortious damages, 237-8
mitigation principle

achievement of mitigation, 514-15

contributory negligence, 516-17

debt claims, 483-4, 516-20

duty to endeavour to reduce or eliminate loss, 511

examples, 512
hazardous breach, 513

recovery of loss for attempts to mitigate, 513-14

replacement following breach, 515
specific performance remedies, 527-8
types of damages and, 510-11
wrongful dismissal, 512
nominal damages, 489, 492-3, 524
penalty doctrine, 540-51
acceleration clauses, 548
attractions of, 540
breach triggering liability, 543
commercial parties, 545
consequence of finding a penalty, 548
critique of, 550-1
equality of bargaining power, 545
fundamental statement of, 540-2

invalidated liquidated damages not a cap, 549

late payment of debt, 547-8

money obligations context for, 547
need for breach between payer and payee, 543-4
‘no deterrent purpose’ and, 546
objective test, 542
rejoinder to critique, 550
single sum payable, 546-7
time of assessment, 542-3
types of clauses covered by, 544
valid liquidated damages as cap, 548-9
remoteness of damage doctrine, 500-9
in ‘soft law’ codes, 622-4
restitutionary claims, 482, 520-4
scope of duty test and, 506-9
in ‘soft law’ codes, 622-4
substantial damages, 489
third party protection, 192
actions brought by promisee, 180-1, 182, 183-7
tort claims, contractual and tort damages, 493-4
types of claims, 492-511
aggravation or consumer disappointment,
compensation for, 498-9
contractual and tort damages, 493-4
‘cost of cure’ (‘reinstatement’) damages, 494-7
expectation and reliance loss claims, 492-3
loss of chance claims and speculative loss, 497
post-breach events, 509-10
user principle
examples of, 519-20
opportunity to bargain and, 517-19
damages-based agreements, 575-7
Danckwerts LJ
Balfour v. Balfour (1919), 162-3
D & C Builders v. Rees (1966), 137-8, 144
Davenport, Brian
entire obligations rule and, 477
‘The Mihalis Angelos’ (1971), 464-5
deceit
tort of, 234-5, 493-4
without proof of fraud, 238-9
deeds, 9
alteration of discharge, 114
consideration and, 111-12, 114-15
voluntary instruments, voidability of, 275
default, frustration and, 417-18, 429-32
Denman, Lord, Eastwood v. Kenyon (1840), 119-22
Denning, MR, Lord (formerly Denning LJ)
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Stockloser v. Johnson (1954), 551-2
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case law concerning, 555-6
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556-7
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consensual remedies, 539-40
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forfeiture of, 552
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breach of contract, 12-13
restitution and, 522-4
dispute resolution, adjudication guidelines, objectivity
standards, 88-9
Donaldson LJ, ‘The Hermosa’ (1982), 445-7
Draft Common Frame of Reference, 615-17
Dubai International Financial Centre, 63, 369-72,
609-10
consideration and, 118-19
Dunedin, Lord
Dunlop Tyre Co. Ltd v. New Garage and Motor Co. Ltd
(1915), 540-2, 547
Dunlop Tyre Co. Ltd v. Selfridge & Co. Ltd (1915),
115-16, 176-7
duress. See also unconscionability; undue influence
categories of, 289
lawful threat or pressure, 291-2
components of, 289-98
causal impact of pressure, 293-4
illegitimate threat, 291
implicit or overt pressure, 290
improper nature of threat, 291, 293
objective potency of pressure, 293
R v. Her Majesty’s Attorney-General for England
and Wales (2003), 293
target and maker of threat, 290-1
unlawful threat, 291
consideration doctrine and, 132
defence of affirmation, 295
definitions, 287, 290
economic duress, 296
equity and tort and, 298
nature of contractual invalidity, 294-5
predictability, 296-7
procedural unfairness, 315
renegotiation of contracts, 295-6
commercial pressure during, 298
duty of care
contractual duty of care, 336
misrepresentation, 240
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(2000), 291, 296-7
Tekdata Intercommunications v. Amphenol Ltd (2009),
58-60

Elias LJ, Attrill v. Dresdner Kleinwort Ltd (2013), 90-4,
158-9
Ellenborough, Lord, Stilk v. Myrick (1809), 129-30
entire obligation rule, breach of contract and, 473-7
equitable relief
breach of contract, 460-1
good faith and, 592-4
Equity
common law and, 13-14
denial of specific performance and, 274
doctrines of, 13-14
consideration, 14
mistake or duress, 259-61
nature of mistake, 261-3
rectification, 357-9
duress and, 298
judge-made rule and, 14
relief against forfeiture of money instalments, breach
relief, 551
third party right to specific performance
and, 192
Esher, Lord, MR, ‘The Moorcock’ (1889), 339-41
Espinasse report, 129-30
estoppel, 109-54
‘contractual’ estoppel, 151-4
by convention, 150-1
interpretation of written contracts, 372
equitable estoppel, 143-5
ethical sensitivity, 592-4
promissory estoppel, 110-11, 151-4
case law involving, 140-1
consideration and, 127-8
duress and, 298
elements of, 140
equitable doctrine of, 140-8
not cause of action, 145-7
suspension/extinction debate, 141-2
proprietary estoppel, 111, 145-7, 148-50,
151-4
land transactions, 149
by representation, 111-12, 150-1
res judicata, 151-4
by silence or acquiescence, 151-4
‘subject to contract’ provisions and, 159-60

summary of types, 151-4
‘waiver’ and ‘forbearance’ in consideration and, 138-9
Etherton LJ
Daventry District Council v. Daventry & District
Housing Ltd (2011), 357-9, 379-80, 382-3
Eminence Property Developments Ltd v. Heaney (2010),

445-7
EU law
Consumer Protection from Unfair Trading Practices,
15-16

consumer protection legislation, 398-401
Consumer Rights Bill, 251
contract law, 15-16
jurisdiction and arbitration, 328-9
opt-in contract codes, 610-12
European Code of Contracts (ECC), ‘soft law’ contract
codes, 615-17
European Court of Justice
arbitration clauses, 329
jurisdiction clauses, 329
Trento Svilippo srl case (2013), 40-1
exclusion clauses, 393-412
bank charges challenges, 410-11
breach of contract, deliberate breach, 444
case law in support of, 404-6
case law invalidating, 406-8
commercial context, clear wording in, 399-401
common law responses to, 393-4
strict interpretation, 398-401
Consumer Rights Bill, 251, 401-4
agreed penalties, 412
contract law and, 4-6
contra proferentem interpretation, 398-401, 409-10
entire agreement clauses
cases in support of, 404-5
misrepresentation, 248-9
rectification, 378-9
fraud and, 398
implied terms, non-consumer and consumer contracts,
402-3
incorporation of, 394-8
case law on, 396-8
contractual intent, 397-8
course of dealing, 398
late notice, 397
signatures, 396-7
test of, 394-409
trade usage as basis for, 398
‘last shot” approach in ‘battle of the forms’, 58-60
limitation clauses, 405, 406-7
misrepresentation, 246-51
entire agreement clause, 248-9
‘lack of agent’s authority’ clause, 249
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non-reliance clauses, 247-8, 250
‘no representations made’ clause, 249
reasonableness test, 250-1
types of, 247-8
Misrepresentation Act 1967, 401
negligence under non-consumer and consumer
contracts, 402
unreasonable restriction of liability, 407
networks and, 16
rectification, entire agreement clause, 378-9
statutory control, 401-4
third party rights, 173-5
privity of contract doctrine, 175-7
transparency requirements, 409
types of, 247-8, 393
Unfair Contract Terms Act 1977, 401-4
reasonableness test, 404
unfair terms in consumer contracts, 408-12
unreasonable limitation clause, 406, 407

exclusivity agreement, pre-contract obligations, 21,

31-2
exploitation. See unconscionability
ethical sensitivity, 592-4
ex turpi causa non actio oritur, 564-6

factual matrix, interpretation and rectification of written

contracts, 357-9, 367-9
fair dealing
abortive contract negotiations, 22-3
good faith principles, 590-2, 598
fault, misrepresentation and, 228-9
Fauvarque-Cosson, Bénédicte, 615-17
Feltham, J. D., 178-80

Fenton-Atkinson LJ, Jones v. Padavatton (1969), 162-3

fiduciary duties, 255, 592-4

Finn J, Hughes Aircraft Systems International v. Air

Services Australia (1997), 70-2
Flaux J

Kuwait Rocks Co. v. AMN Bulkcarriers Inc (‘The Astra’)

(2013), 461-2
‘The Pro Victor’ (2009), 445-7
Rhodia International Holdings Ltd v. Huntsman
International LLC (2007), 32
force majeure clauses
frustration and, 417-19, 423-5, 432
terms, 326-7
third party rights, 192-3
foreseeability
frustration doctrine and, 421-2
reasonable foreseeability test, 501-2
in ‘soft law’ codes, 622-4

formality
in consideration, 111-14
land transactions, 113-14
mediation agreements, 114
France, Code Civil, 551
Fraser, Lord
Brinkibon v. Stahag Stahl (1983), 45
Sudbrook Trading Estate Ltd v. Eggleton (1983),
101-2
fraud
exclusion clauses and, 398
‘fiction of fraud’, 238-9
liability for, 7
potential liability for, 246
freedom of contract
certainty and, 88, 90, 100-1
intent to create legal relations and, 159
officious bystander test and, 341-4
penalty doctrine and, 550-1
pre-contractual phase, 21
principle of, 6-7
privity of contract doctrine, 205
frustration, 10, 417-38
aftermath of, 432-7
default and, 417-18, 429-32
choice precludes frustration, 429-32
short supply and too many customers, 432
doctrine of, 418-22
absence of implied term, 419
definition and genesis, 418-19
forseeability, foresight, and inconclusive
negotiation, 421-2
risk allocation to one party, 420-1
self-induced frustration, 429-32
entire obligations rule and, 477
exceptional denial of specific performance, 438
failure of restitution and, 520-1
force majeure clauses and, 417-19, 423-5, 432
implied term and doctrine of, 353
indefinite contracts and, 417-18
mistake and, 420
post-formation hardship, 438
scope of, 422-9
delay, 425-6
difficulty and ‘impracticability’, 423-5
exceptional source of, 426-8
insufficient delay, 426
leases, 428-9
physical impossibility, 417-18, 423
supply of goods, 425-6
in ‘soft law’ codes, 620-1
summary of, 417-18
supervening illegality, 417-18
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of venture, 417-18
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(1995), 434-5, 437
Gatehouse J, Schelde Delta Shipping BV v. Astarte
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gentlemen’s agreement
intent to create legal relations and, 159
mediation agreement as, 102-4
Gibson, LJ, Re Selectmove (1995), 49
gifts, unconscionability, 311-12
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Galoo v. Bright Grahame Murray (1994), 499-500
Williams v. Roffey & Nicholls (Contractors) (1991),
130-1
global contract code, 610-12
Gloster LJ (formerly Gloster J)
JP Morgan Chase v. Springwell Navigation Corp (2008),
404
Shell Egypt West Manzala GmbH v. Dana Gas Egypt Ltd
(2009), 329-30
Six Continents Hotels case (2006), 246
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‘The Mahkutai’, 203-5
‘The Mihalis Angelos’, 464-5
Panatown case, 185-7
‘The Post Chaser' (1982), 144
Goff, Reginald LJ
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basic principles, 14-15
breach of contract and, 448-9
as central principle, 595-8

debate over, 589-600
English law concerning, 590-2
ethical sensitivity in contract law and, 592-4
future issues concerning, 589-600
lack of, 594
as obverse of dishonesty, 598
post-formation obligation for, 34-5
pre-formation context, 594-5
rectification of written contracts, 386
in ‘soft law’ codes, 619, 622-4
summary of, 590
in tenders, 68-72
goods and services
breach of contract and sale of, 467
entire obligation rule, 473-7
certainty of price in contracts for, 95-100
‘executory’ sale of goods, 95-100
frustration and, 435
hopelessly ambiguous goods description, 93
mitigation of damages, 512
offer and acceptance and remedy of, 60-1
recovery in respect of, 12-13, 521-2
restitutionary obligation concerning, 21
scarce goods, specific performance remedies, 528-9
substantial dealings for regular supply of, 97-8
transferee of, 183-7
Goudge JA (Ontario), Miller Paving Ltd v. Gottardo
Construction Ltd (2007), 272
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Patel v. Ali (1984), 438
Sky Petroleum Ltd v. VIP Petroleum Ltd (1974), 528-9
Grabiner, Lord QC, 350, 373-5
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negotiations, 32
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Disposals Ltd (St Martins Property Corporation
Ltd v. Sir Robert McAlpine Ltd) (1995), 183-7
guarantee, contracts of, 8-9
alteration of, 114
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Hailsham LC, Lord, entire obligations rule and, 477
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Electric Railways (1912), 514-15
Dunlop Tyre Co. Ltd v. Selfridge & Co. Ltd (1915), 176-7
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Transfield Shipping Inc. v. Mercator (‘The Achilleas’)
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Hamblen J, ‘The Sylvia’ (2010), 507, 508-9
Hamilton J, Easton v. Hitchcock (1912), 341
Hardwicke LC, Lord, Tomlinson v. Gill (1756),
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494-7
harmonisation
English wariness concerning, 617
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Hedley, S., 3
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Herschell, Lord
Derry v. Peek (1889), 234-5
Grainger & Sons v. Gough (1896), 40-1
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(1934), 97-8
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Hoffmann, Lord
Attorney-General for Belize v. Belize Telecom Ltd
(2009), 343, 344, 347-50
BCCIv. Ali (2002), 81-2, 357-9, 367-9
Chartbrook Ltd v. Persimmon Homes Ltd (2009), 325-6,
369-72, 373-5
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(1998), 524-9
Gray v. Thames Trains Ltd (2009), 564-6
Investors Compensation Scheme Ltd v. West Bromwich
Building Society (1998), 357-60, 362-3, 367-9,
373-5
Kirin-Amgen Inc.v. Hoechst Marion Roussel Ltd (2004),
362-3
R v. Her Majesty’s Attorney-General for England and
Wales (2003), 293

Transfield Shipping Inc. v. Mercator (‘The Achilleas’)
(2008), 506-9, 622-4
Union Eagle case (1997), 460-1, 594
‘honourable pledge’ clause, intent to create legal relations
and, 159
Hooley, Richard, 238-9, 345-6
Hope, Lord
Geys v. Société Générale (2012), 398-401, 470
Multi-Link Leisure v. North Lanarkshire (2010), 363-5
Sigma case (2009), 357-9
Transfield Shipping Inc. v. Mercator (‘The Achilleas’)
(2008), 506-9
Hoskins, H., 29-31
Hudson, A. H., 55-6
Hughes, Lord, Hounga v. Allen (2014), 564-6

illegality doctrine, 561-84
agreements expressly or impliedly prohibited by
statute, 569-71
agreements to commit legal wrong, 567-8
claimant’s association with defendant’s unlawful
activity, 580-1
claimant’s participation in unlawful performance, 580-1
consequences of, 562, 581-4
ex turpi causa defence, 564-6
gambling contracts, 571
performance, incidental illegality during, 568-9
restitution and, 581-4
rights of innocent party, 580
summary, 561-7
textual severance, 581-4
implied contracts
danger of, 98-100
long-term contracts, 437-8
implied terms, 333-53
complex commercial agreements, 346-7
custom or trade usage, 334, 350-2
ethics of, 592-4
exclusion clauses, non-consumer and consumer
contracts, 402-3
frustration doctrine and, 353, 419
good faith and, 334, 592-4, 598-9
judicial precedent, 333
mistakes and, 268-9, 353
objective bystander test, 346-7
summary of, 333-4
terms implied in fact, 333-4, 339-50
financial services, 344-5
lenders terms, 345-6
Moorcock test, 333-4, 339-41
officious bystander test, 333-4, 341-4, 346-50
‘policy factors’ contamination, 344
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implied terms (cont.)

terms implied in law, 333, 334-9
arbitration, 335
‘business efficacy’ test, 333-4, 347-50
‘common parts’ of local authority, 335
confidentiality, 335
consumer credit, 336
contractual duty of care, 336
employment cases, 336-9
future prospects of employees, crooked

management and damage to, 337

overworking young doctors, 337
pensions, 338-9
termination of power, exercise of, 339

tort of negligence and, 334, 352

written contracts, interpretation and rectification, 361

in written contracts, 347-50
‘incidental benefit problem’, Contracts (Rights of Third
Parties) Act (1999), 190-1
independent legal advice, undue influence and, 310
injunctions, 483, 530-2
intent to create legal relations, 157-69
borderline of commercial/non-commercial contexts,
166-8
certainty and, 88, 94-5
collective agreements, 160
in commercial context, 157-8, 164-6
letters of comfort, 165
long-term contracts, absence of commitment to,
166
non-binding commercial language, 164
consideration and, 114-15, 118-19, 168-9
discovery of intent or absence of, 158-9
enforceability issues, 160-1
foundations of doctrine, 158-61
future issues, 168-9
gentlemen’s agreement and, 159
letters of comfort, 157-8, 165
in non-commercial context, 157-8, 161-4
bargains between spouses, 161-2
family financial contracts, 162-3
friends sharing accommodation, 163-4
offer and acceptance and, 168-9
rationale for doctrine, 159
‘subject to contract’ provisions and, 159-60
summary of main points, 157-8
interpretation of written contracts, 357-88
abstract fairness, no interpretation based on, 365
admissibility of negotiation evidence, 357-9
background information, 357-9, 368
commercial common-sense criteria, 357-9, 363-5
‘corrective construction’, 357-9, 372-7
case law examples, 375-6

court powers of interpretation, 372-3
nature of, 373-5
simultaneous rectification, 388
unavailability in certain situations, 376-7
criteria for, 362-5
estoppel by convention exception to evidence bar in,
372
exceptions to evidence bar in, 371-2
factual matrix, 357-9, 367-9
implied terms, 361
judicial construction of terms, limits on, 357-9
judicial law and, 360-1
modern foundations, 359-61
Investors Compensation Scheme principles,
359-60
negotiation evidence, bars on reference to, 357-9,
387-8
objectivity criteria, 357-9, 362-3
‘ordinary interpretation’ and negotiation evidence bar,
387-8
original assumptions, 366-7
over-confident interpretation, 387
overlapping legal submissions, 361
parol evidence rule, 361
post-formation conduct, 372
pre-contract negotiations, bar to, 369-72, 387-8
pressure points in law of, 387
simultaneous interpretation and rectification, 388
in ‘soft law’ codes, 621
sources, 357-9, 365-72
‘special meaning’ exception to negotiation evidence bar
in, 371-2
summary, 357-9
whole contract, consideration of, 365-6
invitations to treat, offers and acceptances, 37-8
advertisements, 40-1
goods on display, 41
nature of an offer, 39-41

Jack J, Carleton v. Strutt and Parker (2008), 29-31, 104
Jackson LJ (formerly Jackson J), Alfred McAlpine Capital
Projects Ltd v. Tilebox Ltd (2005), 540-2, 545
Jacob LJ (formerly Jacob J)
IRCv. Fry (2001), 137
Jeancharm Ltd v. Barnet Football Club Ltd (2003), 545
on rescission ab initio, 243-4
R Griggs Group v. Evans (No. 1) (2005), 343
Six Continents Hotels case (2006), 246
Stour Valley Builders v. Stuart (1992), 137
Jauncey, Lord
Panatown case (2001), 183-7
Ruxley Electronics and Construction Ltd v. Forsyth
(1996), 494-7
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Jessel MR, Sir George
Printing & Numerical Registering v. Sampson (1875),
6-7
Redgrave v. Hurd (1881), 220-9
joinder rule, common law and joint promisees, 177-8
judge-made rule, Common Law-Equity distinction and, 14
judicial prolixity, contract law codification and, 607-8
judicial remedies for breach of contract, 481-3
compensatory damages, 481-2
damages, 489-520
assessment at date of breach, 490-1
causation, 499-500
finality, 491-2
nominal damages, 489
overview, 489-92
protection of expectations and indemnification of
reliance, 489-90
restrictions on, 491-2
substantial damages, 489
types of claims, 492-511
debt claims, 481, 483-9
‘co-operation’ qualification, 485
legitimate interest criterion, 486-9
mitigation principle not applicable, 516-20
‘no legitimate interest’ cases, 487-8
penalty doctrine, 483
‘performer enjoying legitimate interest’ cases, 486-7
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