Cambridge University Press

978-1-107-04453-1 - Teaching Law: Justice, Politics, and the Demands of Professionalism
Robin L. West

Index

More information

Index

academic lawyers Aquinas, Thomas, 81-82, g1—92

distance from practice, 149 arbitration, 63, 185

justice, 162 argument

law, creation of, 162 analogical reasoning, 52—54
academic model articulation, 52-54

bifurcation, 148, 210-211 ccumenical categorization, 5254

educational, 180 reformist, 160-161
accreditation, 16-17, 214 Aristotle, 77, 80-82, 91~92
acculturation, moral sensibility, 48—s0 Association of American Law Schools, 131
adjudication Augustine, 80-81

formalism, 101-103

and legislation, 106-108 bar exam, 45

realism, 103-104 Becoming a Lawyer, 44—45
adjudicative law behavioral psychology, 203

American system of, 69—70 Bentham, Jeremy, 70, 82-84, 86-87

centrality, curricular, 127-128 the Bible, 77, 8o-81

integrity, 84-85 bifurcation
adjudicative process, 27, 125-120, 192-193 academic model, 148, 210211
Administrative Procedure Act, 55 benefits of, 157
administrative processes, 188-189 better options, 211
administrators, 11-12, 187 costs of, 157-169
Affordable Care Act, 160-161, 197—200 Bill of Rights, 119
agreement facilitation, 186 Bogoshian, Heidi, 45
American Bar Association, 131, 174175, 213 Bond, Lloyd, 14-15
American Law Institute, 162 British positivists, 103-104
American legalism, 164 Brown v. Board, 112-114, 201
Americans with Disabilities Act, 12-114 Butler, Paul, g1-92
amoralism, 43—44, 55
analogical reasoning, 52—54 Carnegie Report, 3536
antidiscrimination, 51 Case, Mary Ann, 5
antiformalism, 69—70 Catholic legal thought, 45
antipositivist lawyers, 70 Cicero, 77, 81-82, 91-92
appellate brief writing, 86 Civil Rights Acts, 189-190
appellate courts class size, 6, 174, 214

formalists, 105 classroom

realists, 105 discussion of justice, go
application rates, 12, 177 doctrinal, go
applications, dropping, 4, 6 legal scholarship, effect on content,
apprenticeship, 15, 16, 148-149 200201

cognitive, practical, socio-ethical, 15 Socratic, 181-182
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classroom (cont.)
traditional, 68-69, 159-160
typical, 136-137
client
advising, 134-135
corporate, 1—2
interviewing, 134-135
loyalty, 45, 204
representation, 125
clinical education, 155-156, 181
clinics, 139, 181-182
Code of Civil Procedure, g6-97
Codes of Professional Responsibility, g1—92
Colby, Anne, 14-15
Columbia Law School, 76-77
Commerce Clause, 197-200
common law
completeness, 30-31, 33-34, 71
concept of equity, 61-63
conception of justice, 45
of contract, 96-97, 99
courts, 164, 188-18¢
encroachment, 33
English, 32-33
Langdellians, 33
orientation, 127-128
precedent, 152-153
principles, 34-35, 96-97, 152-153
rights of contract and property, 7072
of tort, 141-142, 159—160
tort, contract, property, 127-128
common law subjects, 127-128
conflict of interest, 54
Congress
General Welfare, 119-121
investigation of law schools, 174
juriscentricity, 124
law, legislative branch, gs
negative rights and liberties, 119
Constitution
Bill of Rights, 119
constitutional exceptionalism, go—g1
constitutional guarantees, 200201
constitutional idealism, 200
constitutional law classes, 33-34
constitutional questions, 200
constitutionalism, 54-55, 106-111
contemporary scholarship, 202
Court interpretation of, 121-123
equal protection, 119-121
General Welfare, 119-121
interpretation, unexplored areas, 123-124
interpretation of, 106-108
jurisprudential reasoning, 122-123
mandate to Congress, 119-121
negative rights, 119-122
unconstitutional laws, 112-114

Index

the Constitution, 202
constitutional interpretation

judicial review, 108-109

juriscentric, 123
constitutional law, 110, 119
constitutionalism, 5455, 106-111
constitutionality, 68-69
Consumer Protection Agency, 197-200
contract law, 5051, 62—63, 206
criminal law, 118, 141-143, 189—190
critical legal studies movement, 106, 119—121
cultural authority, 77-78
curricular designs, electives, 187
curricular stagnation, 185
curriculum

administrative law, 128-129

antipathy to politics, 126-127

clinical offerings, 139

common law, g6-97

contracts, g7-98

doctrine-heavy, 21

carly design of, 73-75

electives, 91-92, 97—98, 191-192

first year, 96—97, 128

first year, adjudicative orientation, 128

first year, reform, 128-129

first year courses, 189-19o

gaps, 97-98

horizontal equity, 50

incremental change, 128-129

laissez faire philosophy, 184-185

Langdellian, 184

Langdellian vision, appellate lawyer, 187

law in context, 172

legal practice, exposure to, 187

legislative law, 128-129

legislative process, 97-98

mandatory, 91-92

pluralist, united, 169-170

politics, 126127

practicum courses, 139

property, 97-98

realism, formalism, 7375

reform, 188-189

required, 187

restructuring, 188-18¢

second year, 190-191

statutory law, 9899

third year, 188, 190-191

third year, field of law, selection, 191192

torts, 97-98

traditional, 91-92, 163-165

understanding of law, 156157

debt, 16-17, 4647, 176
degree program, two-year, 12
dispute resolution, privatized, 115-116
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doctrinal work, traditional, 195-196, 206
domestic violence, 93, 198-199
downturn, global economic, 14-15
Dred Scott, 112-113

due process, 50, 120

Dworkin, Ronald, 4445, 67-68, 84-85
Dworkinian jurisprudence, 105-106
Dworkinian principles, go—g1

economic crisis, 6—7, 17-18, 19—20, 212

economic downturn, 5, 14-15

economics, legal, 132-133

economics of law, 151152, 153

economists, 38, 151-152

Educating Lawyers: Preparation for the
Profession of Law (Sullivan, Colby,
Wegner, Bond, and Schulman), 14-15

efficiency, law, 56—57

egalitarianism, 166-167

electives, 91-92, 97-98, 187, 191-192

empiricism, 163-165

English common law, 77

Equal Pay Act, 112-114

equal protection, 122123

equity, 62

239

historians, 152-153

historians, philosophers, economists,
151-152

impact of interdisciplinary-clinical, 157

improvement of law, 205

institutes, 129-130

interdisciplinary, 153-154

interdisciplinary displacement of tradition-
al, 163165

junior professoriate, 152

Langdellian understanding of law, 187

legal history, scholarship, 38-39

legal philosophers, 153

legal policy analysis, 167-168

legal profession, gap between, 145

legal scholarship, 7

nonclinical, 145, 148

professionalism, 152

professors, not practicing lawyers, 136-137

salary freeze, 175

substance of law, 144-145

teaching loads, leaves, sabbaticals, 209

tenure, hiring decisions, 146-147

training lawyers, 7

travel expenses, 209

horizontal, 50 Failing Law Schools (Tamanaha),
ethics, 43, 91-92, 151152, 186 13-14, 35-36
existential crisis, 177-178 fair process, 48—50, 64-66
academic assumptions, 22-23 fairness, procedural, 65
the Bar, 137 Family and Medical Leave Act, 112-114
the Bar, legal academy, interaction, 39—40 Federalist Papers, 76—77
concept of justice, 25-27 fellowships, 6, 134-135, 151152
concept of lawyering, 24 Ferguson, Robert, 76—78, 8o-81
creation of law, politics, 27-28 Fiss, Owen, 69—70, 195
formalism, realism, 2829 formal equality, 50, 122, 167
justice, 39—40 formalism

law school, purpose of, 2425
manifestations of, 25, 40
political root of law, 39—40
reform, 177-178
ways of addressing, 210
existentialism, 166
experiential learning, 15-16, 159-160, 176-177
externships, 15-16, 129-130, 137-138, 145, 169,

adjudication, 101-103

concept of justice, 30

cultural authority, 79

dominance, 70-72

influence of, 75

juriscentricity, 101-102

legislation, attitude toward, 102-103
realism, common ground, 29-30

209—210 formalists

appellate courts, 105

faculty legislation, lack of focus on, 105
bifurcated, 148, 156-157 Foucault, Michel, 91—z
composition of, 151-152 Fourteenth Amendment, 68-69, 119121,
contract professors, 180 161—_162
cost reduction, 209 Freud, Sigmund, 99100
curricular development, 151-152 Fuller, Lon, 105
doctrinal, 157
existential crisis, 193 Georgetown Law Center, legal scholarship,
growing professional component, 155-156 197—200
hiring freeze, 175 Gideon v. Wainwright, 112-113
hiring practices, 151-152 graduation, 14, 48, 156157, 174-175, 192-193
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grants
bridge grants, 175
research grants, 193-194
summer grants, 211

work, 195-196, 200, 208
international law, 188-18¢
internships, 144, 176-177
interpretation, 37-38, 56—57, 115-116, 119

Hadley v. Baxendale, 166167
Harvard Law School, 73—75
Hawkins v. McGee, 166-167
Health Care Act, 160161
heroism, 112
Himmelstein, J., 4445
hiring practices, 151-152
historians, 3637, 109-110, 139-141, 151152
history, legal, 132-133
Hoffman, David, 81-82
Holmes, Oliver Wendell, 3031, 43, 79-81
horizontal equity, 50
Horwitz, J., 77
human dignity, 84-85, 109-110
humanistic approach, 44—4s5
humanities, 3637, 78, 153-154, 178-179, 208
cultural authority, 8o
justice, 60, 179
Hume, David, 81-82, g1~92
humility, 5456

Jefferson, Thomas, 8182
Jeffersonian
classicists, 8o
concept of law, 77
concept of legal education, 77
law student, 77-78
lawyer, 77
judges
agents of change, realists, 104-105
agents of preservation, formalists, 104-105
apolitical, 121
bound by institutional role, 204
father-figure, 194
formalists, realists, 104
impartial, 54-55
principles articulated by, 9798
quasi-legislator, 164
social sciences, common good, 8081
truth, contingencies of power, 119
judicial behavior, 106
judicial decision, 80-81, 126-127
judicial exclusivity, 123
judicial opinions, 3738, 203
judicial process, 58-59, 9799
judicial review, 106-109
juriscentric legal education, 101-102
juriscentricity
consequences of, 125-126
constitutional interpretation, 119
constitutional law, 119
law, instrument for change, 125-126
legal criticism, capacity, 14115
limited understanding, potential of law,
125-120
jurisprudence, 29—30, 70-72, 98-99, 105-1006
juriscentric conception, law, 31-32
justice
See also injustice
academic lawyers, 162
autonomy of law, 67-68
competing conceptions of, 86
concept of, 61-63

idealism, legal, 163168
immunities, 120, 121-122
incremental reform, 125-126
Individualized Disability Act, 93-94
injustice. . See also justice

doctrinal classroom, go

failure, legal system, 116

institutional, 213-214

law, 69, 9o

legal argument, 117

legal training, 4648

legislation, 126

litigation, 126

particular law, 70

value, professional motivation, 179
institutes, 129-130
integrationist approach, 21
integrity, 51-52, 63-04, S5
interdisciplinarity, 154-155, 210-211

traditional paradigm, displaced by, 163-168
interdisciplinary

approaches, 160

courses, 209—210

explosion of writing, 203

faculty, 147, 151152

knowledge, nature of law, 153-154
legal criticism, 209-210
movements, 160

perspectives, 156-157

scholars, 170, 178

seminars, 147, 181

criminal, 85-86

development of law school, 70-72
doctrinal classroom, go

fidelity to preexisting law, 84-85
human dignity, §4-85
Langdellian formalism, 101-103
legal realism, 101-103

legal scholarship, 59-60

legalism, 64-66

litigation, 125-126
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marginalization of, 7072
maximization of wealth, 84-85
moral sensibility, 69

moral value, 69

neglect of, 61-63, 178-179
Nozickian conception of, 86-87
private law, 61-63

privatization of, 61-63
procedural, 64-66

processual values, 66-67
professional commitment, 162
Rawlsian conception of, 86-87
requirements of, 32, 88-89, 212214
social, 46, 178-179

study of, 81-82

subjective, 43

Kennedy, Anthony, 160-161
Kennedy, Duncan, 4445

King Henry 1V, 30-31, 54-55
knowledge, dissemination of, 201

Langdell, Christopher, 7375, 101-102,
148-149
Langdellian
assumption, 151
completeness of law, 30-31, 33-34
conception, 71, 151
curriculum, 183
evolution of law, 150-151
faith, 4142, 183184
formalism, 34-35, 71
formalists, legislation, 33
law school, 79
legal scholarship, 4142
model, 150-151
model, evolution of law, 150-151
realist-formalist debate, 70—72
understanding, 38-39, 187
Langdellianism, 77
law
American Constitution, 109—110
appellate opinion, significance, 149-150
autonomous study of, 153-154
costs, 56-57
efficiency, 56-57
ethical commitment to, 178-179
evolutionary change, 126-127
fair application of, 57-58
force for change, realists, 103-104
general principles of, 30
human potential, 171
idea of, 2122
idealized, 150
incremental reform, 125-126
interdisciplinary knowledge, 153-154
internal morality, 69—70

Index
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juriscentric conception, 32-33
Langdell’s theory of, 149-150
learned profession, Langdell, 153-154
legal principles, 101102

moral principles, Dworkin, 68-69
new law, 124-125

non-existent, 116

nonclinical legal academy, 145, 148
office training, 36-37, 153-154
private, 61-63, 188189

product of political will, g5—96
public policy, 56-57

realism, 80—81

reform, 25, 125-120
unconstitutional vs. bad, 117
utilitarian aspect of, 57-58

values of legalism, 57—58

virtues of, 119-121

wealth maximizing, 56—57

law degree, market value, 12-13
law graduates

applying the law, 7-8
comprehensive education, 192-193
distinctive morality, 55
employment numbers, 176

legal acculturation, values, 48
legal judgement, 8

legalism, 55

market for, 182

number of, 174

practice of law, 134-135
practice-ready, 135136, 144, 211212
preparation, 134-135

law reform, 126-130
law reviews, student edited, 203
law school

acculturation, moral dimension, 48

addressing student needs, 141-143

administration, 44—45

amoralism, 43—44

autonomous study, 153-154

bifurcation, 2021, 156157

budgets, 129-130

Catholic legal thought, 45

centrality of adjudicative law, 127-128

challenging bad law, 118

clinical offerings, 138-139

complaints overstated, 138-139

concept of justice, 25-27, 45

contemporary nonclinical education, 151

cost neutral curriculum improvement,
209-210

cost saving measures, 175

cultural, legal authority, 78

curricular development, 151-152

cutbacks, 181

degree, 12-13, 174
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law school (cont.)

distance, interdisciplinary, doctrinal acade-
my, 148-149

distance from profession, 37
cconomics of law, 151-152
elite, 151
employment numbers, 176
employment prospects, graduates, 213
ethics, transparency, 212—214
evolution of legal education, 148
existential crisis, 177-178
existentialism, 166
externship programs, 138-139
faculty, I-C model, 157-159
finances, 193-194
full spectrum of scholarship, 206
history of law, 151-152
humanistic approach, 44—4s
ideal professional lawyer, 169
institutes, untapped resource, 129-130
interdisciplinary, beneficial aspects, 152-153
interdisciplinary knowledge, 153-154
judicial opinions, 3738
Langdellian model, limitations, 183-184
law’s political origins, 124
lawyering skills, 138-139
legal ethics, 151152
legalism, faith, 165-166
lower tuition rates, 214
moral complaint, 46—48
moral discourse, 88-8¢
moral ideals, slighted, 35
moral neutrality, conservatism, 45
moral values, 44—45
nonclinical faculty, 145, 148
outdated curriculum, 185
pedagogical goals, 171-173
perspectives on law, evolving, 147
philosophy of law, 151-152
popular culture, 12-114
properly educated law student, 148-149
purpose of, 144
reform, alternatives, 16g-170
reform, bifurcation, 13-14, 20-21
reform, integrationist approach, 21
reform, practice of law, 14-15
reform movement, 11-12
relationship with legal profession, 38
resource management, 208-209
retreat from egalitarianism, 166-167
role models, 136-137
separation, aspects of, 36—37
skills, professionalism, 148
skills gap, 177-178
skills training, 141143
stagnation, 184-185
theoretical foundations, 3435

theories of justice, 26
train students for hierarchy, 4445
tuition reduction, impact, 181182
value of degree, 12-13, 176
law students
causal relation, politics, law, g9
evaluation of particular laws, 56—58
social, distributive justice, 56
lawyer(s)
academic, 149, 162
agreement facilitation, 186
alienation from legislation, 124-125
antipositivist, 6g—70
appellate, 138-139, 154-155, 187
ethics, justice, 186
experts on law, 124-125
ideal professional, 169
informed critics, 186
legislative legal solutions, 124-125
litigation, 186
public policy formation, 186
social and individual injustice, 4648
transnational practice, 186
Ledbetter Act, 112114
legal academy
antipathy to political processes, 111-112
antipathy to politics, g9—100
constitutional law, 111
desirability, proximity with profession, 143
distain for profession, 134-135
ideal mission, 137
impact of economic crisis, 182
moral, economic imperatives, 42
poor preparation of students, 134-135
provision of legal criticism, 143
unasked questions, 58-59
legal argument
critical, 160-161
critical moral inquiry, 70
normative, 82
prototype, 86
reform, 160-161
legal authority, 77—78, 79-80, 108
legal economics, 132-133
legal education
bifurcated, 156157
budgetary imperative, 181
formative years of, 28-30, 34-35
history of, 32, 144
lack of unifying vision, 167
modern, 55-56
pedagogical goals, 171-173
price tag of, 208
responsive to student needs, 155-156
skills and professionalism, 148
stagnation, 184-185
traditional paradigm, displaced, 163168
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legal equality, 50 libertarian direction, 116-117
legal ethics, 91-92, 138-139 a more just society, 205
required course, 209210 non-appellate sources of law, 141143
legal formalism, 71 nontraditional, 131-132
legal idealism, 163168 normative, 82, 145-146, 204—205
legal procedures, 48—s0 originalist, 200—201
legal process school, 105 policy analysis, 167-168
legal process theorists, 7375 potential of, 203—204
legal questions, 133 selection process, 196
formalist perspective, 79 shift in purpose of, 146-147
judicial arguments, 61 stand your ground law, 118
Langdellian formalists, 32 state of, 4142
legal precedents, 30 substantive merits of law, 59-60
multiple analyses, 30-31 sui generis, 158-159
nontraditional scholarship, 133 tenure and hiring decisions, 146-147
legal realism tenure pressure, 190
See realism textualist, 200201
legal reasoning traditional, strengths of, 157-159
external, internal, 5152, 88 trendiness, 194, 195
value laden, 51-52 truth, justice, 206—207
legal reform, critical theory, 160162 value in all forms of, 171
legal scholarship legal system, justice, 214-215
analytic, 82 legal theory, 160-162
appellate court opinions, 27 legal value, markers of, 84
appellate decisions, 133 legal writing, 152
behavioral law and economics, 139141 legalism
challenging bad law, 118 criticisms of, 64-66
change in law, purpose of, 205 justice, inquiry, 64-66
changing shape of, 145-146 justice of, 165-166
classroom content, 200-201 law graduates, 55
compared to other disciplines, 203 moral values, 55-56
constitutional idealists, skeptics, 200—201 panglossian contentment., 165-166
constitutionalization of arguments, 117 virtues of, 67
content of law, 197—200 legislation, 33-34
critical, effect of bifurcation, 162-163 directed by Constitution, 121
critical legal, 194 formalists, lack of focus on, 105
criticism of, 8-9, 195-196 injustice, 126
decreasing utility, 131-132 realists, lack of focus on, 105
doctrinal, 82 legislative
empirical, 145-146 aides, 186
encouraged by tenure system, 178-179 assemblies, 3233
existential crisis, 193 caps, tort law, 205-200
faculty members, PhD, JD, 146-147 committees, 199—200
focus on appellate opinions, 131-132 enactment, 32-33, 129
focus on conflicting interpretations, 131-132 encroachments, unjust, 70—72
Georgetown Law Center, 197-200 excess, 109—110
goals of, 202203 initiatives, inefficient, 114115
ignores many aspects, 131-132 law, critiques, 117
impact, law development, 197 maneuvering, 93
interdisciplinary, 82 process courses, 189-190
interdisciplinary, displacement of tradition- processes, 188-189
al, 163165 purpose, 124
justice, 59-60 relief, 71
justice, academic environment, 179 solutions, 124-125, 168
legal historians, 139-141 legislature, impact of judicial review, 108-109
legal philosophy, 139-141 legisprudence, 127-128
legislative aspect of law, 17g-180 Leiter, Brian, 13-14
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Lesnick, H., 44—4s5

libertarian education, 190-191

libertarianism, 188

liberties, negative, 119

liberty, constitutional interpretation,
juriscentric, 123

liberty, juriscentric constitutional
interpretation, 123

litigation, 186

lobbyists, 94, 95

MacKinnon, Catherine, 201—202
Married Women’s Property Act, 65
Marx, Karl, g1-92
maximization of wealth, §4-85
Melville, Herman, 205-206
Mill, John Stuart, 82-84
Miranda rights, 125-126
Miranda v. Arizona, 112-113
mission, law school, 137, 167-168
model
academic, 148
bifurcated, 210-211
business, 17-18, 211-212
common law, 168
financial, 174
interdisciplinary-clinical faculty, 157-159
Langdellian, 150-151, 181-182
low cost trade school, 180
practice, 148
traditional, 172-173
Model Penal Code, 189-190
moral inculcation, law students, 54-55
moral philosophical, political debate, 87-88
moral relativism, 4648
moral sensibility, 69
social justice, 46
morality, internal, 69—70
Morrissey, Daniel, 45
movements
critical legal scholarship, 194, 195
critical legal studies, 4445, 164
current reform, 22-23
interdisciplinary, 160
jurisprudential, 7375
law school reform, 1112
natural law, 105
progressive legal studies, 4445
secular natural law, 105
tort reform, 96-97, 141-142
Mulcahey, Donald, 45

National Rifle Association, 118
natural law, 70, 75, 105
negative rights
enforcement, 121-122
liberties and, 119

Index

New York Times, g—11
Newton, Issac, 8o—81
Nietzche, Friedrich, 100
normative inquiries, 56—58
normative legal scholarship
cost benefit analysis, 87
goals of, 202203
judicial opinions, 203204
justice, 82-84
legal argumentation, 85-86
legal principles, 87
legislative law, 117
Nozick, Robert, 81-82
Nozickian conception of justice, 86-87
Nussbaum, Martha, 8§1-8z2, 84, 86-87

objectivity, 106, 158-159

Occupational Safety and Health Act, 93—94
Of Law and Letters, 76—77

Okin, Susan, 8§1-82, g1—92

origins of law, 27

Orkin, 81-82

outsourcing, 1-2

The Paper Chase, 5051, 56
path dependency, 30-31
Perry, Imani, 91-92
philosophy, 26, 38, 58-59, 60, 76-77, 132133,
178-179
philosophy, legal, 139-141
Plato, 26, g1-92
plea agreements, 141-143
Plessy v. Ferguson, 112-113
policy analysis, legal, 167168
political philosophy, justice, 87
politics
creation of law, 93-94
dangers, creation of law, 94—95
legislative branch, new law, 95
positive law, 94—95
positive law, 67, 69—70, 200—201
positive morality, 68—69, 70
positive rights, enforcement, 121-122
positivism, 55
Posner, Richard A., 84-85
Pound, Roscoe, 99
practice readiness, 191-192
practicums, 156-157, 172
pre-formalist tradition, justice, 7778
principles
antidiscrimination, 51
common law, 183
equity, 62
fault and injury, tort law, 99
international law, 192-193
judicial opinion, legal, 195
Langdellian scholars, 183
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legal, 68-69, 102, 148-149, 153
moral, 69
moral, Dworkinian, 68-69
moral, inferred from law, 69
nondiscrimination, 112
normative, 149-150
property, abstract, 166-167
scholarship, 25
traditional contract, 129
private law, 188189
justice, 6163
privatization of justice, effect of, 63-64
procedural fairness, moral dimension, 56—57
procedural values, 49
professional judgment, 15-16
professionalism
complaint overstated, 138-139
cthical, 39
externships, 169
idealized conception, 181-182
legal, 39
legal academy, distain for, 39
nonclinical law school faculty, 152
pluralist, united faculty, 16g-170
preparation of graduates, 7-8
professional identity, 208
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