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changing nature of operations and the decisions of domestic and

international courts on efforts to reform military justice.
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FOREWORD

his honour judge jeff blackett

Judge Advocate General of Her Majesty’s Armed Forces (UK)

La guerre! C’est une chose trop grave pour la confier à
des militaires.1

There are some critics who might pray Clemenceau in aid when they
suggest that military justice in the modern age is too serious a matter to
be entrusted to the military. On the other hand it has been claimed that
the civilianisation of military justice is part of the ‘lawfare’ or ‘legal
encirclement’ which is hampering operational effectiveness.

There is no doubt that the greatest modern challenge tomilitary justice
comes from the pressure to civilianise. Many human rights groups argue
that military justice is anachronistic in the modern age, where national
citizens who serve in a state’s armed forces are entitled to all of the rights
and safeguards associated with an independent civilian justice system.
And that has been reflected in the various levels of civilianisation of
military justice systems around the world. However, it is also acknowl-
edged that the military are distinct from other parts of society and that
the work undertaken on a state’s behalf requires a separate system of
military law.2

It is difficult to conceive of an effective armed force, particularly one
which deploys in the furtherance of its government’s policy, without a
separate system of justice or at least a system which acknowledges the
unique nature of military service. Appreciating and understanding the
military context is essential to the administration of justice in the military
in peace or armed conflict or at home or abroad. Peter Rowe deals very
succinctly with this issue when he writes, ‘It should not be forgotten that
the maintenance of discipline within the armed forces is as important in

1 War is too serious a matter to leave to soldiers. As quoted in Clemenceau and the Third
Republic (1946) by John Hampden Jackson, p. 228; this has also become commonly
paraphrased as, war is too important to be left to the generals.

2 House of Commons Select Committee on the Armed Forces Bill, Special Report of Session
2005–2006, Volume 1, Chapter 2.

xv
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peacetime as it is during an armed conflict. Military Courts can have as
important a role in both situations: human rights bodies and organisa-
tions should recognise this role.’

That said, there is always a tension where any element of military
business is placed in the hands of civilians. Certainly, civilians generally
provide the necessary independence and impartiality which might not
otherwise be apparent. But it is also important that those civilians who
operate in the system enjoy the confidence of both the military and the
general public to ensure military justice is not perceived as a cover-up, on
the one hand, or oppression, on the other. In the United Kingdom that
civilian oversight is provided by civilian judge advocates who sit in both
the civilian and military courts. Most are ex-military but they are selected
and trained in exactly the same way as civilian judges. Additionally, the
Court Martial was established as a standing court by the Armed Forces
Act 2006, rather than the ad hoc courts martial which existed before 2009,
and this also ensured independent judge advocates are much more
involved in case management. This means they, and the military justice
system, are able to withstand critical scrutiny as to fairness while still
providing a system which supports operational effectiveness.

It is remarkable, but perhaps not unsurprising, that military justice
systems around the world, each existing in very different operational and
political contexts, are facing similar challenges. In this book Alison
Duxbury and Matthew Groves have drawn together a number of expert
contributors whose insight is invaluable in examining those challenges. It
is an outstanding collection of essays which tackles head-on the civilian–
military intersection, drawing on comparisons of several military justice
systems, before examining the very important place of military justice
within international law. It represents a compendium which will provide
a useful reference for future debate. I commend it to all those involved, or
interested, in the administration of military justice.

Royal Courts of Justice
UK

xvi foreword
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