
INDEX

Abi-Saab, Professor Georges 245–6
Abs, Herman J. 268
African Charter on Human and

Peoples’ Rights 110
Agreement on Sanitary and

Phytosanitary (SPS) Measures
294–5, 300

‘non-arbitrariness’ requirement
under Articles 2.3 and 5.5 SPS
319

Agreement on Subsidies and
Countervailing Measures
(SCM) 300

Agreement on Technical Barriers to
Trade 294–5

Agreement on Trade-related
Intellectual Property Rights
(TRIPS) 294–5

Agreement on Trade-related
Investment Measures (TRIMs)
275, 300

aggression, crime of 63–4
aiding and abetting

additional subjective requirement of
Article 25(3)(c) Rome Statute
76–7

assisting commission of group crime,
Article 25(3)(d) Rome Statute
78–81

concept of 74–6
Alianza Bolivariana para los

Pueblos de Nuestra América
(ALBA) movement 143,
162–3

American Convention on Human
Rights 110, 132–3, 163

access 152–5

exhaustion of local remedies
152–3

legal persons 153–5
benefits and risks 157–60
Inter-American Commission on

Human Rights 151, 158
access 152–5
exhaustion of local remedies

152–3
legal persons 153–5

Inter-American Court of Human
Rights 121, 137–8, 151, 158

legal persons 154–5
right to property 155–9

right to property 151
scope of protection 155–7

supervisory organs 151
amicus curiae briefs 436–9
Annan, UN Secretary General Kofi 330
applicability of IIAs and sustainable

development criterion xxxv,
240–56

contribution to ‘development’/
establishment of an ‘investment’
243–8, 488

ICSID arbitrations double-barrel
test 243–7

ex ante rule-making carving out
particular subject matter 242

explaining ‘resistance’: obstacles to
acceptance of ‘sustainable
development’ 250–2

investments not contributing to host
state’s national economy 241

‘measures not precluded’ and
‘essential security interests’
clauses 248–50
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nature of sustainable development
240, 242–3, 247

revolutionising arbitral mandate
towards sustainable
development by

reconceptualising IIAs 252–6
state’s prerogative to pursue

development objectives 241
arbitration

alternatives to the arbitral model
440–7

alternative dispute resolution
444–5

appeals, provision for 445–7
exhaustion of local remedies,

reinstating requirement of
440–4

annulment 422–3, 445
arbitral tribunals’ discretion, states’

control over treaties and 220
arbitration in the international

investment legal regime 417–21
arbitration clauses as recurrent

feature of IIAs 417–18
arbitrators’ impartiality 428–34

are arbitrators biased towards
application of investment law in
isolation? 431–4

are arbitrators biased towards
investor interests? 429–31

confidentiality of proceedings/
transparency 98, 101, 424–5,
435–6

criticism of the arbitral model 421–34
commercial process vs. public

interest, democracy and rule of
law 421–6

current reforms of the arbitral model
435–40

democratic deficit 423–6
developing countries, see developing

countries and investment treaty
standards/arbitration

emergence of investor–state
arbitration provisions 270–1

host states
advantages of arbitration for

419–20

attracting FDI requiring a
‘friendly investment climate’
418–20

development status, see under host
state’s development status in
investment treaty arbitration

indigenous peoples, see indigenous
peoples’ rights and
international investment
arbitration

investors, advantages of arbitration
for 418–19

jurisdictional constraints 455–61
non-investment obligations, see non-

investment obligations in
investment treaty arbitration

public participation in investment
disputes, see under dispute
resolution process

standard of justice in investment
arbitration 426–34

impartiality of arbitrators 428–34
independence of arbitrators 426–8

treaty interpretation, see
under non-investment
obligations in investment treaty
arbitration

see also dispute resolution process
Arif Report 362–5
armed conflict and international

investment 73
armed conflict and force majeure

18–19
definition of armed conflict 24–5

Geneva Conventions 24–5
ILC Draft Articles 3–4, 9

full protection and security clauses
see full protection and security
clauses

ILC Draft Articles see under
International Law Commission
(ILC)

investors’ duties see
under international criminal
responsibility of transnational
corporate actors in armed
conflict zones

protection of civilians 52
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armed conflict and international
investment (cont.)

protection of investments,
see protection of investments in
armed conflicts

armed conflict in public international
law 23, 25–32

effect of armed conflict on treaty
obligations at the ILC 29–32

international humanitarian law as lex
specialis 25–8

international humanitarian law and
international investment law
28–9, 47

arms trade 56–7
Austria–Libya BIT, extended war clause

in 13–14

bilateral investment treaties (BITS)
Canada, see under Canada
customary international law/uniform

governing structures 281–5
fora for resolving disputes 271
international investment law and

trade, see international
investment law and trade

intra-EU BITs, see investment
regime under Article 207 TFEU

Netherlands, see under Netherlands
South Africa’s BITs and

‘disadvantaged’ groups 123–4
United States, see underUnited States

BITS, see bilateral investment treaties
(BITS)

Bretton Woods Conference 262
bribery/corrupt practices 102, 201, 211

provisions in IIAs 220–1, 227
burden of proof 292
Burke-White, William 426

Caflisch, Special Rapporteur Lucius 3,
25, 29–30

Calvo Doctrine 140–2, 162–3, 305
Canada

BITs
defining non-compensable

regulatory expropriation/
exceptions xlix

Model BITs 275
FTAs 279

CSR in FTAs 227, 238–9
investor–state dispute settlement

in FTAs 233
impact assessments 192–3

impact assessment of investment/
environmental assessment
194–5

IIAs 203
model investment treaties 183

Model FIPA 232–9
FIPA programme 232–4
preambular language 202–3

‘reservations’ to FIPAs, so-called
235–8

not reservations under Vienna
Convention 236

‘reservations’ for existing non-
conforming measures 236–7

‘reservations’ for future measures
238

sustainable development and FIPAs
234–9, 488–9

corporate social responsibility
provision 238–9

five mechanisms in support of
sustainable development 234–5

so-called ‘reservations’ to FIPAs
235–8

Charter of Fundamental Rights of the
European Union 486

Chávez, President Hugo, see
under protection against
expropriations in Venezuela

choice of law, see under non-
investment obligations in
investment treaty arbitration

climate change
effect on economy 189
harnessing foreign investment for

combating climate change
221–3

climate change-related exception/
carve-outs in treaty text 222–3

IIAs addressing effects of ISDS
challenges and policy space
222–3
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interpretative declaration on
investment protection and
climate change 223

putting investor protection in
broader policy context 222

references to multinational
environmental agreements 223

United Nations Framework
Convention on Climate Change
213

COMESA investment agreement 203,
207, 331–2

compensation, see under developing
countries and investment treaty
standards/arbitration

constitutional considerations in
interpretation of international
investment treaties xxxii,
164–84

ICSID Convention, benefits of 165–7
indeterminacy in investment treaties:

example of indirect
expropriations 172–4

interpretive role for proportionality
and human rights 174–82

investment treaties, expropriation
provisions in 175–6

principle of proportionality 174–5,
180–1

sources of law/human rights law
external to investment treaties
176–82

past as the present – new reality of
investment treaties 183–4

clearer expressions of treaty
purpose/greater precision
183–4

political–legal character of
investment treaties: standards
without norms 168–71

protection standards in investment
treaties uncertain/controversial
167

corporate social responsibility (CSR)
209–12

definition 209–10
IIAs, importing CSR norms into

211–12, 220–1, 226–8

imposition of CSR obligations
directly on investors 227–8

including reference to socially
responsible investment in
preamble 227

screening procedure of incoming
investors 228

treaties calling on parties to
promote adoption of CSR by
companies 227

principles for responsible contracts
210–11

as soft law 210, 226
correspondence clauses 213–14,

488–9
corruption, see bribery/corrupt

practices
Court of Justice of the European Union

(CJEU) 378, 384, 398
EU, nature of 412
extra-EU BITs and EU law 380
FDI 361–2
guidance on interpreting mandatory

rules of EU law 407
human rights 485–7
intra-EU BITs and EU law 400–2,

412, 491
referrals 408
Security Council resolutions 485–6
supremacy of EU law 406, 412

crimes against humanity 57–8

damages, see under developing
countries and investment treaty
standards/arbitration

Declaration on the Rights of
Indigenous Peoples, UN 110,
114–15

denial of justice 307–8, 340
developing countries 264

arbitration, see developing countries
and investment treaty
standards/arbitration

call for new international economic
order 271

definition 341
development needs, fulfilling 278
FCN treaties 267–8
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developing countries (cont.)
General Assembly focus on role in

investment/trade 269–70
human rights provisions in

investment treaties with 101
developing countries and investment

treaty standards/arbitration
xxxvii, 330–51

compensation/damages 349–51
assumption of risk by the claimant

349–51
compensation proportional to

investment 351
impact of host state’s level of

development on compensation
338–9

full protection and security
348–9

impact of host state’s level of
development on liability 334–8

ex-communist countries in
transition 334–5

host states in economic crisis
335–6

ongoing political disturbance in
host states 336–8

jurisdiction of the tribunal 342–3
legitimate expectations 344–8

awards disregarding respondent
state’s development status
346–8

ex-communist countries in
transition 334–5

fair and equitable treatment and
investment protection/public
interest 339

host state’s development status as
part of legitimate expectations
344–6

host states in economic crisis
335–6

merits of the case 343–9
legitimate expectations 344–8

practice of investor–state arbitral
tribunals 332–9

impact of host state’s level of
development on compensation
338–9

impact of host state’s level of
development on liability 334–8

regulatory state functions and
investor protection, balance
between 331

DiMascio, Nicholas 289
diplomatic protection 138–41

background and access 138–41
benefits and risks 141
development 138–9
foreign investors 139–40

dispute resolution process 197–201
arbitral tribunals’ discretion, states’

control over treaties and 220
arbitration, see arbitration
defensive character of treaties, states

strengthening 221
developing countries, see developing

countries and investment treaty
standards/arbitration

emergence of investor–state
arbitration provisions 270–1

EU 447–8
IIA provisions on investor–state

dispute settlement 219, 300–1
interpretation of EU law and intra-

EU BITs in international
dispute settlement 400–12

CJEU 400–2
investment treaty tribunals

403–12
MFN and national treatment

provisions 290–2
overview 197
public participation in investment

disputes 190, 197–9
amicus curiae briefs 436–9
investor–state arbitration

procedural rules on public
participation 200–1

‘principle’/nature of international
sustainable development law
197–8

WTO dispute settlement 290, 292,
295–6, 300–2, 437

Doha Ministerial Conference 278
domestic regulation, see international

minimum standard of
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treatment of foreign traders/
investors

Dorf, Michael 170
Drago Doctrine/Drago–Porter

Convention 140

Energy Charter Treaty 6, 204, 224,
260–1

extended war clause 13
EU membership 406
‘fair and equitable treatment’ 320–1
investment and trade 280
PCA 108
security clause 18

Environmental Impact Assessments
191

European Commission
dispute resolution 447–8
EU BITs 358, 490

extra-EU BITs 379–81
intra-EU BITs 378, 392–400,

412–14
FDI 362–3, 373–4, 390

practice of Commission in
regulating intra-EU FDI
392–400

European Council 359–60, 490
CSR 212
Economic and Financial Committee

Reports 395–9
FDI 366–7
intra-EU BITs 369–71

reasons for Council’s position
370–1

European Court of Human Rights
(ECtHR) xxxiii, 90–1, 99

European Court of Justice, see Court of
Justice of the European Union

European Parliament 491–2
CSR 212
FDI 362–5
human rights provisions in

investment treaties with
developing countries 101

European Union and international
investment xxxviii, xxxix,
375–86

applicable law 458

Common Commercial Policy 389–91
CSR 212
dispute resolution 447–8
extra-EU BITs 379–86

Commission’s position 379–81
competences within the EU and

investment arbitration 383–6
contents of EU investment treaties

381–3
FDI/intra-EU BITs under TFEU,

see investment regime under
Article 207 TFEU

FTAs 197, 212
CSR in 227

impact assessments 192–3
intra-EU BITs 358–9, 367–73, 376–8

European Commission’s position
369–71, 378

European Commission’s reasons
for position 370–1

interpretation of EU law/intra-EU
BITs in dispute settlement
400–12

legal arguments 376–8
member states’ position 371–3
policy arguments 378
practice of Commission/member

states in regulation of intra-EU
FDI 392–400

‘investment’ 381–2
investment treaties, EU 381–3
‘investor’ 382–3

Minimum Platform on Investment
for EU Free Trade Agreements
357–8

as new player 490–2
exceptions and reservations in IIAs

204–6, 477
Canada FIPAs, see under Canada
climate change exceptions/carve-

outs 222–3
essential security interests 241, 248–50
general exceptions provisions 204–5
non-precluded measures 210, 241,

248–50
‘non-arbitrariness’ requirement

under Article XX GATT and
Article XIV GATS 317–20
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exceptions and reservations in IIAs
(cont.)

sector-specific carve-outs from treaty
obligation 204

exhaustion of local remedies 440–4
expropriations

definition 473
indirect expropriations 172–4, 184

regulatory takings 331
states, defining in treaties 220

investment treaties, expropriation
provisions in 175–6

language clarifications 206–8, 476–7
lawfulness of expropriations 131
in Venezuela, see protection against

expropriations in Venezuela

‘fair and equitable treatment’ 320–6,
331–2, 487–8

balance between investment
protection and state’s public
interest 339

fixed reference point 331–2, 339
IIAs and domestic regulation 320–6
reasonableness and proportionality

336
FCN treaties, see friendship, commerce

and navigation (FCN) treaties
force majeure and armed conflict

18–19, 22
state’s obligation to exercise due

diligence 22
foreign direct investment (FDI)

benefits and adverse effects 191, 201,
211, 217

Dutch, see under Netherlands
EU and intra-EU BITs,

see investment regime under
Article 207 TFEU

internationalisation 355–6
meaning 187–8

fragmentation 482–5
‘disintegrative inclination’/

fragmentation 24, 46–50
Final/2006 ILC Report on

Fragmentation 48, 466, 475–6
problem of fragmentation 431–4

challenge to overcome 483–4

friendship, commerce and navigation
(FCN) treaties 260–1, 263–5

developing countries 267–8
full protection and security clauses

xxix, 487–8
armed conflict 5–11, 21–2

private violence and protection
against non-state actors 8–10,
38–43

standard of liability/‘due diligence’
10–11, 39–43

violence by state organs 6–8, 39
before investment tribunals 23,

33–45, 348–9
beyond physical security: ‘legal’

security 43–5
physical security 35–43
protection under full protection

and security clauses 33–5
stage of host state’s development

340
fixed reference point 331–2, 339
interaction between investment law/

armed conflict law 21–50, 484
international humanitarian law

shaping the standard 484

Gehring, Thomas 213
General Agreement on Tariffs and

Trade (GATT) 204–5, 260, 262,
285, 287–9, 300

GATT 1947 264, 280
investment in 265–6

GATT 1994 275, 288
minimum standards for

transparency and procedural
fairness 311–16

necessity test 292–4
‘non-arbitrariness’ requirement

under Article XX GATT
317–20

non-discrimination 289
General Agreement on Trade in

Services (GATS) 272–4, 280,
300

minimum standards for
transparency and procedural
fairness 315
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‘non-arbitrariness’ requirement
under Article XIV GATS
317–19

general security clauses, see security
clauses in investment treaties

genocide 62–3
Gontheir, Judge 209–10
green economy and international

investment agreements (IIAs)
xxxiii, 187–216

green economy, concept of 216
green economy in the drafting of

IIAs 191–215
procedural dimension 191–201
substantive dimension 201–15

overview of relationship between
green economy and FDI 187–90

definition of green economy 187
definition of FDI 187–8
dual-natured relationship between

FDI and green economy 188
integrating green economy,

sustainable development and
FDI 189

integrating green economy’s goals
into IIAs 189–90

relationship between FDI and
sustainable development 189

procedural dimension 191–201
dispute resolution process,

see dispute resolution process
impact assessment as new

dimension, see under impact
assessments

substantive dimension 201–15
corporate social responsibility,

see corporate social
responsibility (CSR)

exceptions and reservations,
see exceptions and reservations
in IIAs

interaction with sustainable
development treaties 213–15

language clarifications,
see language clarifications

preambular language,
see preambular language

‘gunboat diplomacy’ 140

Havana Charter for an International
Trade Organization 260, 262–4,
266–7, 280, 320–1

host state’s development status,
see developing countries and
investment treaty

standards/arbitration
human rights

EU 485–7
human rights tribunals, nature of

98–9
increasing awareness of public

interests/human rights 101–3
international human rights law

47–8
erga omnes application 96
and humanitarian law 27–8
as jus cogens 96–7

and international investment,
see human rights and
international investment

property, right to 132–3
as right in practice/theory,

see protection against
expropriations in Venezuela

Security Council resolutions 485–6
Tiananmen Square massacre 93–4

human rights and international
investment xxx

constitutional considerations,
see constitutional
considerations in interpretation
of international investment
treaties

expropriations, see protection against
expropriations in Venezuela

indigenous peoples’ rights,
see indigenous peoples’ rights
and international investment
arbitration

investment tribunals, see investment
tribunals and human rights
treaties: a sociological
perspective

as ‘main pillar’ of Dutch foreign
policy li

principles for responsible contracts
210
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human rights and international
investment (cont.)

sociological perspective,
see investment tribunals and
human rights treaties: a
sociological perspective

UN Guiding Principles on Business
and Human Rights 230–1

ICSID Convention xliv, 46, 142–3,
165–7, 271, 277

access 143–7
consent to arbitration 144–5,

149–50
nationality of the investor 145–7

Additional Facility Rules 149–50
appeals facility, proposal for

445–6
arbitrators 430
choice of law clauses 456–7
current reforms of the arbitral model

435–8
denunciation 143, 148–50
‘investment’ definition/test 243–7,

302–4, 342–3
investor–state arbitration as key

provision 270–1
Venezuela 142–50

impact assessments 190
Environmental Impact Assessments

191
impact assessment as a new

dimension 191–7
Canada’s impact assessment of

investment/Environmental
Assessment 194–5

EU’s impact assessment of
investment/SIAmechanisms 195

overview 191–4
United States’ impact assessment

of investment/Environmental
Reviews 195–6

importance of impact assessments
for green economy 192

nature of impact assessments
191–2

Sustainability Impact Assessments
(SIAs) 192–3

EU 196–7
promoting goals of green economy

193–4
trade agreements, impact

assessments of 193
indigenous peoples’ rights and

international investment
arbitration xxxi,
106–28

how investment tribunals have dealt
with arguments about
indigenous peoples’ rights 106,
115–21

how other bodies have dealt with
interaction of international
investment law with

indigenous peoples’ rights 106,
121–2

how states have dealt with
indigenous peoples’ rights in
text of investment treaties 107,
122–4

New Zealand FTAs and protection
of Maori rights 123

South Africa’s BITs and
‘disadvantaged’ groups
123–4

PCA’s experience with investment
arbitration and human rights
107–9

reconciling two fields of law
in absence of express treaty
provision 107, 124–7

scope for tribunals to take human
rights considerations into
account 124–6

scenarios in which indigenous
peoples’ rights have arisen in
investor–state arbitration 106,
111–15

indigenous peoples as investor
claimants 111–12

in context of state actions/policies
protecting indigenous peoples
112–13

non-party interventions to raise
rights of indigenous peoples
114–15
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state not protecting foreign
investor against indigenous
peoples’ actions 113–14

sources of law protecting the rights
of indigenous peoples 110–11

Inter-American Commission on
Human Rights, see American
Convention on Human Rights

Inter-American Court of Human
Rights, see American
Convention on Human Rights

International Bank for Reconstruction
and Development, see World
Bank

International Centre for the Settlement
of Investment Disputes,
see ICSID

International Chamber of Commerce
(ICC) 150, 271, 277, 424–5,
430–1

International Court of Justice (ICJ) 268,
456

International Convention on the
Elimination of All Forms of
Racial Discrimination (CERD)
93–4, 110

International Covenant on Civil and
Political Rights (ICCPR) 97–8,
110

International Covenant on Economic,
Social and Cultural Rights
(ISESCR) 179

International Criminal Court (ICC)
xxx, 52, 81, 110

aiding and abetting 75
additional subjective requirement

of Article 25(3)(c) Rome Statute
76–7

assisting commission of group
crime, Article 25(3)(d) Rome
Statute 78–81

co-perpetration 71–2
crime of aggression 63–4
crimes against humanity 57–8
economic actors’ involvement in

international crime 68
joint criminal enterprise, ‘extended’

form of 70–1

jurisdiction over natural not legal
persons 65–6

mens rea 72–4
aiding and abetting 76–7
evidentiary obstacles 74

pillage 59–62
role/function 55
Rome Statute/Elements of Crime

59–64, 71–2, 75–81
international criminal responsibility of

transnational corporate actors
in armed conflict zones xxx,
51–81, 188

accountability of corporate
representatives as
(co-)perpetrator of a crime 69–74

co-perpetration under Rome
Statute 71–2

joint criminal enterprise vs.
co-perpetration 69–72

reality check: evidentiary
obstacles 74

subjective requirements of
criminal liability (mens rea) 72–4

businesses directly/indirectly
involved in commission of
serious crimes 51–2

corporate representative’s
participation in crime as
accessory 74–81

additional subjective requirement
of Article 25(3)(c) Rome Statute
76–7

aiding and abetting, concept of
74–6

assisting commission of group
crime, Article 25(3)(d) Rome
Statute 78–81

criminal responsibility 64–81
criminal responsibility of

corporate actor vs. individual
64–8

individual corporate officers not
exempt from criminal
jurisdiction 66–7

modes of criminal responsibility
pursuant to international
statutes 68–81
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international criminal responsibility of
transnational corporate actors in armed
conflict zones (cont.)

problem of remoteness in
ascribing individual criminal
responsibility 67

frequent trade scenarios between the
armed group and the corporate
actor 52–5

resource wars 52–4
international crimes that could be

committed with corporate
actor’s involvement 57–64

crime of aggression 63–4
crimes against humanity 57–8
genocide 62–3
war crimes, see war crimes

modes of criminal responsibility
pursuant to international
statutes 68–81

accountability of corporate
representatives as
(co-)perpetrator 69–74

corporate representative’s
participation in crime as
accessory 74–81

possible criminal dimension of
international business
transactions 55–6

relevant conduct resulting in
criminal responsibility for
international crimes 56–64

international crimes which could
be with corporate actor’s
involvement 57–64

scenarios connecting corporate
transactions with crimes on the
ground 56–7

international human rights law,
see human rights

international humanitarian law
direct criminal responsibility under

international law for war
crimes, see war crimes

and human rights law 27–8
and international investment law

28–9, 47
as lex specialis 25–30

plea of necessity justifying departure
from 30

protection of civilians in armed
conflict 52

International Institute for Sustainable
Development xxxiv, 488–9

Model BIT 204, 211–14
international investment

armed conflict, see armed conflict
and international investment

CSR, see corporate social
responsibility (CSR)

and EU, see European Union and
international investment

human rights, see human rights and
international investment

investment in twenty-first century
xl

Salini test, see Salini test
sustainable development,

see sustainable development
and international investment

trade and developing countries,
see trade, developing countries
and international investment

international investment agreements
(IIAs)

addressing objectives of other treaties
213–14, 488–9

arbitration clauses as recurrent
feature of IIAs 417–18

dispute settlement provisions, see
under dispute resolution
process

drafting of ‘better’ IIAs 476–7
exceptions and reservations,

see exceptions and reservations
in IIAs

‘fair and equitable treatment’,
see ‘fair and equitable
treatment’

foreign investment and sustainable
investment, link between 217–18

green economy, see green economy
and international investment
agreements (IIAs)

importing CSR norms into IIAs
211
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protection of foreign investment as
principal rationale behind
218–19

sustainable development,
see applicability of IIAs and
sustainable development
criterion; role of IIAs in fostering
sustainable development

as tool for attracting foreign
investment 217

treaties referred to in IIA preambles
204

WTO and IIAs standards for
administration of domestic
regulation 326–9

international investment law
and armed conflict law, see full

protection and security clauses
creation of a treaty relation between

two states as basic premise 45–6
focus on private law aspects of

relations between host
government/investors 96

future relationship with general
international law

fragmentation, see fragmentation
new players: European Union

490–2
new players: World Trade

Organization 492
reconciliation, see reconciliation

and general international law xli, 24,
45–50

‘disintegrative inclination’/
fragmentation 24, 46–50

‘presumption of compliance’
48–9

and international humanitarian law
28–9, 47

sociocultural distance between
investment/human rights law
92–100

as lex specialis 28
international investment law and trade

xxxvi, 259–97
bilateralism/multilateralism in

investment trade relationships:
FCN to GATT 261–6

investment in the GATT 1947
265–6

post-war era of bilateralism in
investment law 261–2

post-war era of multilateralism in
trade 262–5

contemporary jurisprudential nexus
in investment and trade
relationship 289–96

burden of proof 292
institutional design: procedure

and remedies 290
interpretive cross-fertilisation

292–6
treatment of substantive

provisions 290–2
emergence of BITs regime, soft law

on investments and ICSID
266–72

1950s and 1960s: BITs and
protection of foreign property
267–9

post-colonialist era: FDI,
developing countries and ICSID
269–72

future prospects for investment and
trade relationship 296

historical and contextual background
to investment law and trade
nexus 260–80

bilateralism/multilateralism in
investment trade relationships
261–6

emergence of BITs regime, soft
law on investments and ICSID
266–72

multilateral approaches to
investment law and trade redux
272–80

‘living together apart’ 263–5, 269,
271–2, 276, 278–80, 289,
295–6

multilateral approaches to
investment law and trade redux
272–80

incorporating investment
provisions into regional/sectoral
agreements 278–80
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international investment law and trade
(cont.)

investment issues in the WTO:
services 272–4

investment issues in the WTO:
TRIMS 275

investment issues in the WTO: the
WGTI 276

MAI, negotiations for 276–7
MAI negotiations, failure of 278

similarities/differences in
‘multilateralism’ of investment
law and trade 281–9

customary international law/
uniform structures for foreign
investment 281–5

organising principles for
investment and trade 285–6

reciprocal nature of investment
and trade obligations 286–8

treaty regimes governing
investment and trade 288–9

International Labour Organization
(ILO)

Convention concerning Indigenous
and Tribal Peoples in
Independent Countries 110,
114–15

Tripartite Declaration of Principles
concerning Multinational
Enterprises and Social Policy
271

International Law Association 190
International Law Commission (ILC)

Articles on State Responsibility
17–18, 293

codifying lex specialis principle
26–7

Draft Articles on Effects of Armed
Conflict on Treaties 3–5, 29–32

definition of armed conflict 4, 9, 25
presumption of continuity of

treaties 4, 31
termination/suspension of treaties

in times of armed conflict 4–5,
30–1

Final/2006 Report on Fragmentation
48, 466, 475–6

international minimum standard of
treatment of foreign traders/
investors xxxvii, 298–329, 463

‘fair and equitable treatment’ under
IIAs and domestic regulation
320–6

international minimum standard of
treatment of aliens as a ‘floor’
305–10

binding erga omnes 310
high threshold for ascertaining

breach of minimum standard
308–10

normative content of minimum
standard/denial of justice
307–8, 340

potential dual capacity of foreign
traders as investors and vice
versa 299–305

WTO due process standards and
administration of domestic
regulation 310–20

minimum domestic standards for
transparency/procedural
fairness 311–17

‘non-arbitrariness’ requirement
under GATT, GATS and SPS
317–20

WTO and IIAs standards for
administration of domestic
regulation 326–9

International Monetary Fund (IMF)
262, 362

internationalisation 355–6
interpretative statements, adopting 223,

477–80
investment, definition of

Dutch BITs 381–2
ICSID 243–7, 302–4, 488
UNCITRAL 304

investment regime under Article 207
TFEU xxxix, xl, 212, 355–74,
387–414

exclusive competence for FDI
investment 356–7, 382–6, 389

interpretation of EU law and intra-
EU BITs in international
dispute settlement 400–12
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CJEU 400–2
investment treaty tribunals

403–12
Lisbon Treaty 357–60

EU competence in FDI 388–92
situation after Treaty of Lisbon

359–60
situation before Treaty of Lisbon

357–9
intra-EU BITs 367–73, 388

Commission’s position 369–71,
378

Commission’s reasons for its
position 370–1

member states’ position 371–3
practice of Commission/member

states in regulation of intra-EU
FDI 392–400

positions on FDI taken by EU
institutions 361–7

European Commission 362–3
European Council 366–7
European Parliament 363–5
interpretation by ECJ 361–2

practice of Commission/member
states in regulation of intra-EU
FDI 392–400

scope and interpretation of term
‘FDI’ 360–7

direct and indirect investment 382
FDI in EU law 360–1
positions on FDI taken by EU

institutions 361–7
investment tribunals and human rights

treaties: a sociological
perspective xxx, 85–105

buds of change? 101–3
impact of European human rights

law on investment disputes
90–1

opposing incorporation of
international human rights law
in disputes 89–91

investment tribunals
confidentiality 98, 101
increasing awareness of public

interest/human rights 101–3
nature of 97–9

scope for taking human rights
considerations into account
124–6

investment tribunals’ approach to
international human rights law
87–91

applying general principles of law
88–9

sociocultural distance and
interactions between branches
of international law 91–2

sociocultural distance between
investment/human rights law
92–100

sociological analysis of international
law/sociocultural values 85–7

impact of sociological factors on
regional trade agreements 86–7

joint criminal enterprise 69–71
‘extended’ form of 70–1
mens rea 72–4
‘significant’ contribution 72

Kill, Theodore 29, 46–9
Kyoto Protocol 189

Lamy, Pascal 196
language clarifications 206–9, 476–7

‘expropriation’ and ‘indirect
expropriation’ 206–8, 476–7

arbitral tribunals’ discretion,
states’ control over 220

‘investment’ 208–9
legitimate expectations xxxvii, xxxvii,

114–15, 208, 325–6, 487–8
developing countries and investment

treaty arbitration,
see developing countries and
investment treaty standards/
arbitration

Lévesque, Céline 239
lex specialis derogate legi generali

principle 26–7, 179, 462–4
BITs 282
international humanitarian law 25–8
interpretative rule without

substantive content 463–4
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liability, impact of host state’s level of
development on 334–8

Libya 3, 20
Austria–Libya BIT, extended war

clause in 13–14
Portugal–Libya BIT, non-

discrimination clause in 12
Lisbon Treaty, see under investment

regime under Article 207 TFEU

margin of appreciation 90, 94
McLachlan, Campbell 48
McRae, Donald 286
Millennium Development Goals 217
MNEs, see transnational corporations/

multinational enterprises
most-favoured-nation (MFN) clauses

xlviii, 12, 229, 267–8, 273, 275,
285–6

disputes 290–2
non-discrimination 289
varying standard 331–2

Multilateral Agreement on Investment,
OECD xxx, 196, 356

national treatment clauses 12, 267–8,
275, 331–2

disputes 290–2
EU 357
non-discrimination 289

Netherlands
BITs

criticisms of xlvii, xlix
definition of investment 381–2
definition of ‘investor’ 382–3
extensive investment protection

guarantees xlvii
focus on promotion and

protection of foreign
investment xlviii

growth of BITs xliv
foreign direct investment in Dutch

history xliii
foreign investment policy and

investment treaty landscape
xliv

inward foreign investment, open
approach to xlvi

multilateral instruments, priority
accorded to xlv

foreign policy goals li
human rights li

legal system xliv, xlvi
new generation of BITS – beyond

investment protection? xlviii
inclusion of non-investment

policy objectives xlix
New Delhi Declaration of Principles

of International Law
Relating to Sustainable
Development 190

New York Convention 150, 378, 407
New Zealand FTAs and protection of

Maori rights 123
Newcombe, Andrew 205–6, 348–9
non-discrimination principle xxxvii,

163, 211–12, 289
FCN treaties/BITs 261, 267–8
regulatory actions 206–7
right to property 132–3
war clauses 5–6, 12–13, 20

non-investment obligations in
investment treaty arbitration
xli, xlviii, 197–201

choice of law provisions for
considering non-investment
treaty obligations 453–64

the ‘clinical isolation’ problem
461–4

jurisdictional constraints 455–61
consideration of non-investment

obligations through treaty
interpretation 465–75

interpretation of ‘generic’
terms of an evolving character
471–3

presumption in favour of
coherence 473–5

principle of systemic
interpretation 465–71

limits of legal technique 475–80
drafting of ‘better’ IIAs 476–7
interpretative statements,

adopting 477–80
normative conflict, manifestation of

451–2
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non-precluded measures, see
under exceptions and
reservations in IIAs

North American Free Trade Agreement
(NAFTA) 6, 215, 233, 235,
260–1, 279, 488–9

amicus curiae briefs 436–9
current reforms of the arbitral model

436–7
environmental standards/reviews

195–6, 488–9
‘fair and equitable treatment’

114–15, 320–1
Note of Interpretation 477–8

non-discrimination treatment 12
MFN and national treatment

provisions 290–2
PCA 108
preambular language 203
security clause 16

Oberthür, Sebastian 213
Organisation for International

Economic Cooperation and
Development (OECD) xliv,
xxxvi, 189, 260, 267

Convention on the Protection of
Foreign Property 268–70

‘essential security interests’/
‘necessity’ clauses 248–9

FDI definition 362
FIPA 233
Guidelines for Multinational

Enterprises 210, 227, 271,
488–9

Multilateral Agreement on
Investment xxx, 196, 276–7

Netherlands achieving ODA
target li

soft law instruments 268–9

Paradell, Lluís 348–9
Paulsson, Jan 307–8
Pauwelyn, Joost 289
Permanent Court of Arbitration (PCA)

107–9, 127, 388, 424–5
human rights issues 108–9

pillage, see under war crimes

Portugal–Libya BIT, non-
discrimination clause in 12

preambular language 202–4
green economy/sustainable

development as specific treaty
objective 202–3

importing CSR norms into IIAs 211
including reference to socially

responsible investment 227
investor protection in broader policy

context, putting 222, 477
non-derogation language 204
obligation to behave consistently

with sustainable development
principle 203–4

sustainable development treaties
referred to in IIA preambles 204

‘presumption of compliance’ 48–9, 125
procedural fairness, minimum

standards 311–17
proportionality principle xxxiii, 174–5,

180–1
protection against expropriations in

Venezuela xxxii, 129–63
diplomatic protection 138–41

background and access 138–41
benefits and risks 141

domestic courts 134–8
background and access 134–5
benefits and risks/unreliability of

domestic courts 136–8
protection 135–6

domestic courts and diplomatic
protection 134–42

conclusion 142
diplomatic protection 138–41
domestic courts 134–8

human rights law 151–60
background 151–2
benefits and risks 157–60
conclusion 160
exhaustion of local remedies

152–3
legal persons 153–5
protection 155–7

ICSID Convention 142–3, 388
access 143–7
amicus curiae briefs 436–9
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protection against expropriations in
Venezuela (cont.)

consent to arbitration 144–5,
149–50

denunciation 143, 148–50
nationality of the investor 145–7

investor–state arbitration 142–51
access 143–7
background/ICSID Convention

142–3
benefits and risks 148–50
conclusion 150–1

lawfulness of expropriations 131
unlawful expropriations in

Venezuela 131–2
President Chávez’s expropriations

129–31
‘inactive spaces’ 130–1

right to property 132–3
protection of investments in armed

conflicts xxix, 3–20
armed conflict and force majeure

18–19
full protection and security clauses,

see full protection and security
clauses

general security clauses, see security
clauses in investment treaties

investor protection dependent on
availability of favourable
treaties 20

treaties in times of armed conflict
3–6

ILC Draft Articles 3–5
war clauses in investment treaties,

see war clauses in investment
treaties public interest/non-
commercial interests

arbitration xli
fair and equitable treatment and

investment protection/public
interest 339

gambling with the general interest
422, 434

non-investment obligations,
see non-investment obligations
in investment treaty arbitration

regulatory state functions and
investor protection, balance
between 331

reducing ‘policy space’ of the state
425–6, 432, 451–2

climate change, see climate change
coverage of issues addressed by IIAs

widening 220–1
exceptions and reservations in IIAs,

see exceptions and reservations
in IIAs

foreign investment and its role in
industrial policy 223–5

actions to safeguard policy space
in IIAs 224–5

fostering responsible investor
behaviour 225–8

inclusion of non-investment policy
objectives in BITS xlix

increasing awareness of public
interest/human rights 101–3

investment protection and public
policy exceptions 219–20,
242–3

public interest in investment
disputes 198–9

sustainable development,
see sustainable development
and international development

water, right to 179
see also human rights

public participation in investment
disputes, see under dispute
resolution process

reconciliation 107, 124–7, 485–9
‘judicial’ way 487–8
‘legislative’ way 488–9

Rio Declaration on Environment and
Development 197–8

Rio+20 Summit 187–8, 190, 210
role of IIAs in fostering sustainable

development xxxiv, 217–31
foreign investment and its role in

industrial policy 223–5
actions to safeguard policy space

in IIAs 224–5

510 index

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03888-2 - Investment Law Within International Law: Integrationist perspectives
Edited by Freya Baetens 
Index
More information

http://www.cambridge.org/9781107038882
http://www.cambridge.org
http://www.cambridge.org


fostering responsible investor
behaviour 225–8

CSR standards, see corporate
social responsibility (CSR)

need to ensure positive
contribution of investment to
host state 226

harnessing foreign investment for
combating climate change, see
under climate change

historic and current practice and
sustainable development 218–21

arbitral tribunals’ discretion,
states’ control over treaties and
220

coverage of issues addressed by
IIAs widening 220–1

defensive character of treaties,
states strengthening 221

dispute settlement provisions in
IIAs 219

investment protection and public
policy exceptions 219–20

IIAs, foreign investment and
sustainable investment, link
between 217–18

towards new generation of more
sustainable IIAs 229–31

IIAs following traditional
approach, problem of 229–30

issue-specific negotiations/
deliberations 230–1

regional investment rule-making
promoting sustainable
development 230

states cooperatively re-asserting
authority over investment
treaties 230

UNCTAD Investment Policy
Framework for Sustainable
Development 231

Root, Elihu 305–6
Ruggie, John 210–11, 286–7

Salacuse, Jeswald 285, 288–9
Salini test xxxv, 243–4, 246–7, 303–4,

342–3

Schill, Stephan 283–5
security clauses in investment treaties 5,

16–18
Simma, Bruno 29, 46–9
Sornarajah, Muthucumaraswamy 283
South Africa’s BITs and ‘disadvantaged’

groups 123–4
Southern African Development

Community Tribunal 100
States

Arbitration, see under arbitration
asymmetric legal relations between

states and individuals 94–5
development, see developing

countries and investment treaty
standards/arbitration

domestic regulation,
see international minimum
standard of treatment of foreign
traders/investors

duty to protect investors 8–10,
38–43, 113–14

legal security, provision of
43–5

standard of liability/‘due diligence’
10–11, 39–43

force majeure, non-responsibility for
acts of 22

obligation to exercise due
diligence 22

full protection and security clauses,
see full protection and security
clauses

indigenous peoples’ rights, see
under indigenous peoples’
rights and international
investment arbitration

lex specialis principle 26–7
permanent sovereignty over natural

resources 270, 463
prerogative to pursue development

objectives 241
regulatory functions/public interest,

see public interest/non-
commercial interests

responsible for actions of organs
6–8, 39
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States (cont.)
war clauses

extended war clauses 13–16
non-discrimination clauses 12–13

Stern Review 189
Sussman, Edna 189
Sustainability Impact Assessments, see

under impact assessments
sustainable development

definition 240
inherent fluidity of concept 242–3,

247
international investment,

see sustainable development
and international investment

sustainable development, essence of
216

treaties, see sustainable development
treaties

sustainable development and
international investment xxxiii

Canada’s Model FIPA, see
under Canada

green economy, see green economy
and international investment
agreements (IIAs)

IIA applicability, see applicability of
IIAs and sustainable
development

role of IIAs, see role of IIAs in
fostering sustainable
development criterion

sustainable development treaties 213–15
‘impact level’ interaction 213

systemic interpretation, principle of
465–71

‘The Future We Want’ declaration 192,
210

TNCs, see transnational corporations/
multinational enterprises

trade, developing countries and
international investment xxxvi

developing countries, see developing
countries

international investment law and
trade, see international
investment law and trade

regulation, see international minimum
standards of treatment of foreign
traders/investors

Trade-related Aspects of Intellectual
Property Rights (TRIPs)
Agreement 300

minimum standards for
transparency and procedural
fairness 315

transnational corporations/
multinational enterprises

Code of Conduct for Transnational
Corporations 271

ILO Tripartite Declaration of
Principles concerning
Multinational Enterprises and
Social Policy 271

internationalisation 355–6
investors’ duties, see international

criminal responsibility of
transnational corporate actors

OECD Guidelines for Multinational
Enterprises 210, 227, 271, 488–9

rise of 271–2
sustainable development 188–9

transparency and procedural fairness
minimum standards 311–17

treaty interpretation
consideration of non-investment

obligations through treaty
interpretation 465–75

interpretation of ‘generic’ terms of
an evolving character 471–3

presumption in favour of
coherence 473–5

principle of systemic
interpretation 465–71

constitutional considerations,
see constitutional considerations
in interpretation of international
investment treaties; treaty
arbitration

VCLT, see Vienna Convention on
the Law of Treaties (VCLT)

UNCITRAL Rules of Arbitration 108,
149–50, 230–1, 271, 277, 424–5

choice of law clauses 457
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current reforms of the arbitral model
435–8

UNCTAD, see United Nations
Conference on Trade and
Development (UNCTAD)

United Nations
Development Decade 269–70
General Assembly xxxvi, 81, 260, 267

developing countries call for new
international economic order
271

focus on developing countries’
role in investment/trade 269–70

Permanent Sovereignty over
Natural Resources 270

right to water 179
Guiding Principles on Business and

Human Rights 230–1
Security Council 17–18, 81

resolutions 485–6
resource wars 53

UN Charter 17–18, 55, 204, 485
crime of aggression 63

United Nations Centre on
Transnational Corporations 271

United Nations Conference on Trade
and Development (UNCTAD)
xxxiv, xxxvi, 260, 267, 422

creation 270
exceptions, general treaty 248
IIAs and sustainable development

218
interpretative declaration on

investment protection and
climate change 223

Investment Policy Framework for
Sustainable Development 218,
231, 255

World Investment Report (2010)
223

United Nations Economic and Social
Council 262

United Nations Environment
Programme 187

United Nations Framework
Convention on Climate
Change, see under climate
change

United Nations Special Representative
for human rights 188

principles for responsible contracts
210–11

United States
BITs

Argentina–US BIT, security clause
in 16–17, 484–5

defining non-compensable
regulatory expropriation/
exception clauses xlix

Model BITS xxxv, 17, 183, 275,
288, 320–1, 445–6, 488–9

security clauses 16–17
FTAs 196, 279, 356

CSR referred to 227
Havana Charter 264
IIAs preambular language 203–4
impact assessment of investment/

Environmental Reviews 195–6
Universal Declaration of Human Rights

93–4, 132–3, 204
Uruguay Round 194, 269, 272, 274–5,

373

van Aaken, Anne 180
Venezuela expropriations,

see protection against
expropriations in Venezuela

Vienna Convention on the Law of
Treaties (VCLT) 30, 88, 370,
409–10

armed conflicts 25–6
reservations 236
rules of interpretation 30, 47–8,

326–7, 432, 464
applied by investment tribunals

462, 465–71, 475
human rights 124–5, 168, 178,

180–1
Lisbon Treaty interpretation

389–90, 399
preambular language 202
principle of systemic integration

465–71, 475
rules of organisations 392, 406
subsequent agreements 478–9

von Staden, Andreas 426
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Walker, Herman 262
war clauses in investment treaties 5–6,

12–16, 487–8
extended war clauses 13–16

loss from requisitioning/from
destruction not required by
necessity 13–14, 16

requirements in clauses not easy to
meet 14–16

non-discrimination clauses
12–13

effect dependent on measures
taken by host state 12

war crimes 58–62
nature of war crimes 58–9
pillage

private or personal use
61–2

war crime 59–60
Weiler, Todd 107, 126
World Bank 262, 430
World Health Organisation 392–3

World Trade Organization (WTO) 99,
189, 260, 262, 288–9

burden of proof 292
dispute resolution process 290, 292,

295–6, 300–2, 437
establishment with multilateral trade

agreements 272, 287
international investment and trade

law 492
investment issues in the WTO

services 272–4
TRIMS 275
WGTI 276

Ministerial Conference in Seattle
196

non-discrimination 289
standards, see international minimum

standard of treatment of foreign
traders/investors

Uruguay Round Multilateral Trade
Negotiations 194, 269, 272,
274–5, 373
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