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Abu Simbel, Temple of, Egypt, 110

administrative law, cultural
(lex administrativa culturalis),
294

administrative review, investor—state
arbitration analogized to, 79-81

admiralty (maritime) law and courts,
144-6, 147, 148

Adorno, Theodor, 162

ADR (alternative dispute
resolution). See dispute settlement
mechanisms

Aeolian Islands, Italy, 109

affirmative action, 284-6

Affolder, N., 250

African Commission on Human and
Peoples’ Rights, 214, 215, 231

Alberti, Leon Battista, 16

Allende, Salvador, 186

alternative dispute resolution
(ADR). See dispute settlement
mechanisms

amicus curiae briefs, 77, 230, 234, 294

Anaya, James, 233

Anuradhapura, Sri Lanka, 109

applicable law, 252-5, 260

Arabian Oryx Sanctuary, Oman, 105

arbitration of international
investment law. See international
investment law and arbitration

Argentina-Spain BIT, 253

Aristotle, 29

Aswan High Dam, Egypt, 110

Australia: Great Barrier Reef, 110;
indigenous crocodile hunting in,
227; Kakadu National Park, 216;

Tasmanian Wilderness, 104, 110;
US-Australia FTA, 83; Wilgie
Mia, 251

Austria, Belvedere Gallery,
Vienna, 130

Bagrati Cathedral, Georgia, 112

Balkans, cultural heritage and conflict
in, 45, 258-9

Belvedere Gallery, Vienna, 130

bilateral investment treaties (BITs):
choice of law clauses in, 252;
comparative approach to, 201;
cooling-off periods, 242; cultural
exceptions in, 277-86; developing
countries signing, 61; interpretation
of, 263-70; wider juridical context,
importance of addressing, 200, 202,
294, 296. See also specific treaties

biosphere reserves, 125-6, 289

BITs. See bilateral investment treaties

Botswana: San tribe, Central Kalahari
Game Reserve, 216; Tuli Blocks
Roads project, 287

Bretton Woods conference and
agreements (1944), 58

broadcasting, 183, 184-6, 188, 195-7,
200

Bumiputras ethnic group, Malaysia, 280

Byron, George Gordon, Lord, Siege of
Corinth, 93

Cairns Decision adopted by World
Heritage Committee, 103

Calistoga, California, prohibition of
fast food in, 178
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Cambodia, Temple of Preah Vihear, 113

Canada: Digby Neck, Nova Scotia,
125-6, 289; FT As, cultural
exceptions in, 280, 282; indigenous
cultural heritage in (See Native
Americans); language regulations in
Quebec, 182; Living Legacy Program,
Ontario, 119; model FIPA (Foreign
Investment Protection Agreement),
280; periodical publications in,
189-93, 194, 283; Waterton-Glacier
International Peace Park, 109

Cardozo, B., 239

chateau label, restrictions on use of, 179

Chile-Spain BIT, 186

China: restrictions on US media
materials in, 193-5; Tibetan folklore,
Chinese listing of, 175

choice of law, 252-5

Cicero, 29

Cold War, cultural rights during, 37

Cologne Cathedral, Germany,
105, 111

commercial arbitration, investor-state
arbitration analogized to, 81, 271-2

common heritage distinguished from
cultural heritage, 22-3

comparative advantage, economic
principle of, 162

comparative approach to law, 201, 272

compensation claims: cultural diversity
and intangible cultural heritage,
198-9; moral damages, 199;
quantification of damages, 198;
World Heritage sites, 119-23

conciliation, 244

Concord, Massachusetts, prohibition
of fast food in, 178

confidentiality of investor-state
arbitration, 77

conflict and reconciliation of norms,
275-7

conservation of cultural heritage. See
cultural heritage and FDI

contract law and cultural heritage, 260

cooling-off periods, 242

corporate responsibility to respect
cultural heritage, 247-52

cost-benefit analysis, 201

Costa Rica: Guanacaste Conservation
Area, 120-1; Las Baulas National
Marine Park, 118-19, 121, 125

Cote d’Ivoire, Mount Nimba, 98

cultural administrative law (lex
administrativa culturalis), 294

cultural artefacts: contract law
and, 260; seizures of, 130-1

cultural capital distinguished from
cultural heritage, 20

cultural diversity and FDI, 7, 161-203;
balance between porosity and
impermeability of cultural boundaries,
170-1; compensation claims, 198-9;
as component or category of cultural
heritage, 18; concept of cultural
diversity, 165-7; cultural policies
approach to, 166-7; cultural rights
and, 165, 167; discrimination claims,
186-95; dispute settlement
mechanism, lack of, 172, 200, 202;
FET, 183-6; globalization, cultural
homogenization, and cultural
hegemony, 161-4, 177-83, 292; good
cultural governance as normative
standard for, 169, 201; human rights
and, 166; increasing interaction
between, 240-2; intangible heritage,
links between cultural diversity and,
9,19, 164, 177-83; legal framework
for, 19, 167-73, 200, 202;
performance requirements, 195-7

cultural exceptions and exemptions:
hunting rights and exemptions
for indigenous peoples, 225-8;
included in investment treaties, 277-86

cultural freedom and individual
freedom, 182, 188

cultural genocide, 45, 257-9

cultural heritage and FDI, 1-12,
240-90, 291-6; applicable law, 252-5,
260; complementary and synergistic
relationship between, 291; conflict
and reconciliation of norms, 275-7;
corporate responsibility to respect
cultural heritage, 247-52; cultural
impact assessments, 286-9; current
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literature on, 5-6; de lege ferenda, 6,
8,242,277,290; de lege lata, 6, 8, 242,
290; definition of culture and cultural
heritage, 1, 15, 18-23, 27-9; different
language versions of ‘cultural heritage’
as term, 27; dispute settlement
mechanisms, 242-7 (see also dispute
settlement mechanisms); disputes
between, 2-4; diversity, cultural, 7,
161-203 (see also cultural diversity
and FDI); exceptions, cultural,
included in investment treaties,
277-86; goals and objectives of study
of, 6-7; indigenous heritage, 7,
204-35 (see also indigenous cultural
heritage and FDI); intangible
heritage, 7, 161-203 (see also
intangible cultural heritage and
FDI); international investment law
and arbitration, 7, 56-86 (see also
international investment law and
arbitration); international law on
cultural heritage, 7, 15-55 (see also
international law on cultural
heritage); interpretation of treaties,
263-70; lex administrativa culturalis,
294; methodological framework,
8-12; in post-conflict zones, 11;
public and private interests, balancing,
295; standards of review, 271-5; state
regulation and, 89-92; states’
legitimate power to govern and
delimit interests to property protect
cultural heritage, 295; synergies
between, 8; tensions between, 1-2, 91;
transnational public policy (ordre
public international), 255-63;
underwater heritage, 7, 137-60
(see also underwater cultural heritage
and FDI); world heritage, 7, 93-136
(see also world heritage and FDI)

cultural homogenization, cultural
hegemony, and globalization, 161-4,
173, 177-83, 292

cultural impact assessments, 286-9

cultural policies approach to cultural
diversity, 166-7

cultural property paradigm for
international cultural heritage law,
24-9

cultural rights, 34-40, 165, 167
‘Cultural Triangle’, Sri Lanka, 109
Curonian Spit, Lithuania, 279

Cyprus, wind farms in, 10

Czech Republic-South Africa BIT, 286

damages. See compensation claims

Danger List or Red List (List of World
Heritage in Danger), 104-6

DCF (Discounted Cash Flow)
methodology for quantification of
damages, 199

de lege ferenda, 6, 8, 242, 277, 290

de lege lata, 6, 8, 242, 290

development and culture: BITs,
developing countries signing, 61;
indigenous rights and economic
development, balancing, 204-5, 220,
293; international law and, 50-5; in
post-conflict zones, 11; sustainable
development, 53-5

Diana, salvage of cargo of, 3, 148-53, 160

Digby Neck, Nova Scotia, Canada,
125-6, 289

Discounted Cash Flow (DCF)
methodology for quantification of
damages, 199

discrimination claims: cultural
diversity and intangible cultural
heritage, 186-95; definition of
principle behind, 186; indigenous
cultural heritage and, 225-8;
normative international investment
law standards regarding, 62; World
Heritage sites, 2, 127-9

dispute settlement mechanisms, 242-7;
advantages and disadvantages of
ADR, 245-7; conciliation, 244;
cooling-off periods, 242; cultural
diversity disputes, lack of
mechanisms for settling, 172, 200,
202; definition of ADR, 242; in
international investment law
and arbitration, 73-6; mediation,
244-5; negotiation, 243-4; for
underwater cultural heritage
disputes, 146-8; world heritage
disputes, lack of
dispute settlement mechanism for,
103, 106, 131
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diversity, cultural. See cultural diversity
and FDI

Dolzer, R., 184

Dresden, city of, Germany, 111

Dresden Elbe Valley, Germany, 105

Dubrovnik, Old Town of, 259

due diligence, 41, 248

economic development. See
development and culture

economic partnership agreements
(EPAs), EU, 281

economics and law (global public
good) paradigm for international
cultural heritage law, 29-33

ECtHR. See European Court of Human
Rights

Ecuador-US BIT, 228-9

Egypt: Abu Simbel, Philae Island, and
Aswan High Dam, 110; Giza
Pyramid Plateau, 121-3, 246

EIAs (environmental impact
assessments), 287-9

Emmauskirche, Heuersdorf, Germany,
243-4

Endorois tribe, Kenya, 215

enforcement of investor-state
arbitration decisions, 78

environmental impact assessments
(EIAs), 287-9

environmental law: indigenous
cultural heritage protections, 213;
indigenous hunting exemptions,
225-8

EPAs (economic partnership
agreements), EU, 281

European Agenda for Culture in a
Globalising World (2007), 280

European Court of Human Rights
(ECtHR): good cultural governance
paradigm and, 47; margin of
appreciation doctrine, 272. See also

Table of Cases, for specific case
law

European Union: EPAs, 281; FTAs,
cultural exceptions in, 280-2;
indigenous challenge to ban on
import of seal products, 227

exceptions and exemptions, cultural:
hunting rights and exemptions for
indigenous peoples, 225-8; included
in investment treaties, 277-86

expropriation, 63-73; historic
preservation and, 69; indigenous
cultural heritage and, 3, 220-3;
indirect, 63-5, 69; police powers
doctrine, 69, 70, 71; sole effect
doctrine, 120; police powers
doctrine, 66-7; takings clause, U.S,,
65, 69; US 2012 Model BIT on, 65;
world heritage and, 116-19

fair and equitable treatment (FET):
indigenous cultural heritage and,
223-5; intangible cultural heritage
and cultural diversity, 183-6;
normative international investment
law standards regarding, 62;
objective expectations created in
order to induce investment, state
obligations regarding, 126-7; World
Heritage sites and, 123-7

fast foods, towns prohibiting, 178

FCN (Friendship, Commerce and
Navigation) treaties, 74

FDLI. See foreign direct investment

FET. See fair and equitable treatment

finds, law of, 142, 145-6

food cultural practices, 177-80

foreign direct investment (FDI):
cultural heritage and (See cultural
heritage and FDI); defined, 58; law
governing (See international
investment law and arbitration)

FPIC (free, prior, and informed
consent), 232, 250

France: chdteau label, restrictions on
use of, 179; Gastronomic Meal of the
French, listing of, 178; Peru-France
BIT and proposed development of
property in historical district, 119;
radio broadcasting performance
requirements, 197

free, prior, and informed consent
(FPIC), 232, 250

free riding, 32
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free trade agreements (FT'As), cultural
exceptions in, 280-4. See also Table
of Instruments, for specific FT As

freedom, individual and cultural, 182,
188

French Association of Tsarist
Bondholders, 131

Friendship, Commerce and Navigation
(FCN) treaties, 74

FTAs (free trade agreements), cultural
exceptions in, 280-4. See also Table

of Instruments, for specific FTAs

‘full protection and security’
requirements for FDI and
indigenous cultural heritage,
228-9

genocide, cultural, 45, 257-9

geographical indications for food
cultures, 180

Georgia, Bagrati Cathedral in, 112

Germany: Cologne Cathedral, 105, 111;
cultural appropriations during
WWII by, 45; Dresden, city of, 111;
Dresden Elbe Valley, 105;
Emmauskirche, Heuersdorf, 243-4;
Villa Vigoni, Italy, 45

Giza Pyramid plateau, Egypt, 121-3, 246

global public good (law and economics
approach) paradigm for
international cultural heritage law,
29-33

Global Strategy for a Representative,
Balanced and Credible World
Heritage List, 103

globalization, cultural homogenization,
and cultural hegemony, 161-4, 173,
177-83, 292

Goethe, Johann Wolfgang, 74

good cultural governance: as
normative standard for cultural
diversity issues, 169, 201; as
paradigm for international cultural
heritage law, 40-8

Gramsci, Antonio, 162

Grand Central Station, New York City,
110

Great Barrier Reef, Australia, 110

337

Guanacaste Conservation Area, Costa
Rica, 120-1
Guinea, Mount Nimba, 98

Hadrian’s Wall, UK, 109

Hague Convention of 1907, 16

Hardin, G, 32

Hart, H. L. A, 8

Hippocrates, 15

historic preservation and
expropriation provisions, 69

Horace, Odes, 161

Horkheimer, Max, 162

HRC (Human Rights Committee), 40,
212, 227

human rights: conflict and reconciliation
of norms and, 275; cultural diversity
and, 166; indigenous cultural
heritage and, 211; intangible cultural
heritage and, 175; as paradigm for
international cultural heritage law,
34-40; property as form of, 84

Human Rights Committee (HRC), 40,
212,227

hunting rights and exemptions for
indigenous peoples, 225-8

TIACtHR. See Inter-American Court of
Human Rights

IBRD (International Bank for
Reconstruction and Development), 58

ICC. See International Chamber of
Commerce

ICJ. See International Court of Justice

ICOMOS (International Council
for Monuments and Sites), 95,
96, 288

ICSID. See International Centre for the
Settlement of Investment Disputes

IFC (International Finance
Corporation) Performance
Standards 7 and 8, 249

IMF (International Monetary Fund),
58

immunity, sovereign, 131, 271

indigenous cultural heritage and FDI,
7, 204-35; amicus curiae briefs, 230,
234, 294; balancing, 10, 11; as
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component or category of cultural
heritage, 18; concept of indigenous
heritage, 206-10; consultation and
consent issues, 231, 250; corporate
responsibility and, 250; cultural
exceptions in investment treaties,
279-80; cultural genocide, 257;
defining indigeneity, 207-8;
discrimination claims, 225-8;
economic development and
indigenous rights, balancing,
204-5, 220, 293; evidentiary issues,
11; expropriation claims, 3, 220-3;
FET, 223-5; ‘full protection and
security’ requirements, 228-9;
human rights protections, 211;
intangible heritage and, 9, 19,
180-2, 217; international investment
law’s recognition of, 229-33;
international law, recognition and
protection of indigenous peoples
as legal subjects under, 210-19,
229-33; labour and environmental
protections, 213; property rights,
212; self-definition as indigenous,
208; self-determination and
sovereignty for indigenous peoples,
209-10, 219, 232; traditional
medicine, 180-2; World Bank
protections, 217; World Heritage
sites and, 132, 213-17

indirect expropriation, 63-5, 69
intangible cultural heritage and FDI, 7,
161-203; compensation claims,
198-9; as component or category
of cultural heritage, 18; concept

of intangible heritage, 173-4;
cultural diversity, links between
intangible heritage and, 9, 19, 164,
177-83; discrimination claims,
186-95; FET, 183-6; food cultural
practices, 177-80; globalization,
cultural homogenization, and
cultural hegemony, 161-4, 173,
177-83; human rights and, 175;
indigenous heritage and, 9, 19,
180-2, 217; intellectual property
protections, 26, 176; legal framework

for, 174-7, 200, 202; listing
mechanisms, 175-6; music and
language, 174, 182-3, 188-9, 196;
performance requirements, 195-7;
world heritage and, 174

intellectual property: geographical
indications for food cultures, 180;
indigenous traditional medicine,
180-2; intangible cultural heritage
protections, 26, 176

Inter-American Court of Human
Rights (IACtHR): on cultural
property, 28; on cultural rights, 40;
good cultural governance
paradigm and, 47; on indigenous
cultural heritage, 212, 231,
232. See also Table of Cases, for
specific case law

International Bank for
Reconstruction and Development
(IBRD), 58

International Centre for the
Settlement of Investment Disputes
(ICSID), 73; applicable law issues, 252;
conciliation before, 244; enforcement
of decisions, 78; number of claims
handled by, 74; transparency
requirements, 77; withdrawal of
countries from, 83. See also Table of
Cases, for specific case law

International Chamber of Commerce
(ICC): conciliation before, 244;
investor-state dispute settlement
before, 74. See also Table of Cases, for
specific case law

International Council for
Monuments and Sites (ICOMOS),
95, 96, 288

International Court of Justice (ICJ): on
cultural rights, 38; on cultural
sovereignty, 89; international
investment law arbitrators as
former judges of, 233, 234; on jus
cogens, 256; underwater heritage
cases handled by, 147. See also Table
of Cases, for specific case law

international criminal tribunals and
cultural heritage, 259
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International Finance Corporation
(IFC) Performance Standards 7 and
8, 249

international investment law and
arbitration, 7, 56-86; agreements and
treaties governing, 56, 60-2, 202;
amicus curiae briefs, 77, 230, 234, 294;
applicable law, 252-5; conflict and
reconciliation of norms, 275-7;
conflicting paradigms for, 78; current
importance of, 57; definition of FDI
for purposes of, 56; expropriation,
63-73 (see also expropriation);
historical background, 58-62;
humanization of, 296; interpretation
of treaties, 263-70; legitimacy crisis
in, 82-5, 86; linkage paradigm and,
48-50; methods of investor-state
dispute settlement, 73-6; non-
economic concerns, ability to
encompass, 205, 231, 232, 234, 293;
non-state actors recognized by, 230;
normative standards and rules,
62-73, 85; procedural issues, 57;
procedures for investor—state
arbitration, 76-8; reasons for
protecting and promoting FDI, 57;
sovereignty and right to regulate, 85;
standards of review, 271-5; state
interests, defined by, 293; state
regulation and, 89-92; underwater
cultural heritage, as means of
regulating, 148-55, 158, 159. See also
cultural heritage and FDI

international law on cultural heritage,
7, 15-55; common heritage
distinguished from cultural heritage,
22-3; components or categories of,
18-19; cultural capital distinguished
from cultural heritage, 20; dedicated
adjudicatory mechanisms, lack of,
44-8; definition and concept of
cultural heritage, 18-23, 27-9;
definition of culture, 15;
development and culture, 50-5;
global public good (law and
economics approach) paradigm,
29-33; good cultural governance

paradigm, 40; historical background,
15-17; human rights paradigm,
34-40; indigenous peoples as
subjects of international law,
recognition and protection of,
210-19, 229-33; legal paradigms for,
23-50; linkage paradigm, 48-50;
property paradigm, 24-9

International Monetary Fund (IMF), 58

international public policy (ordre
public international), 255-63

International Tribunal for the Law of
the Sea (ITLOS), 147

International Union for the
Conservation of Nature (IUCN),
95, 96

interpretation of treaties, 263-70

investment treaties: affirmative action
provisions in South African treaties,
285-6; applicable law issues, 254;
cultural exceptions included in,
277-86; FT As, cultural exceptions
in, 280-4; in international
investment law and arbitration, 56,
60-2, 202; interpretation of, 263-70;
MEN treatment, 62, 128, 186; NT,
186, 190; wider juridical context,
importance of addressing, 200, 202,
294, 296. See also bilateral
investment treaties; Table of
Instruments, for specific treaties

‘the invisible hand’, 163

Ise, Temple of, Japan, 108

Italy: Aeolian Islands, 109; Noto
Valley, Sicily, 251; South
Africa-TItaly BIT, 285; towns
prohibiting fast food in, 178;
Villa Vigoni, 45

ITLOS (International Tribunal for the
Law of the Sea), 147

IUCN (International Union for the
Conservation of Nature), 95, 96

Japan, Temple of Ise in, 108

Jerusalem (Old City and Walls), 102,
133, 231

jurisdiction and applicable law, 252-5

jus cogens, 89, 91, 218, 256-7, 260
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Kakadu National Park, Australia,
216

Kenya, Endorois tribe and Lake
Bogoria, 215

labour law protections for indigenous
cultural heritage, 213

Lake Bogoria, Kenya, 215

language and music, 174, 182-3,
188-9, 196

Las Baulas National Marine Park,
Costa Rica, 118-19, 121, 125

law and economics (global public
good) paradigm for international
cultural heritage law, 29-33

legal system or order, concept of,
241

legitimacy crisis in international
investment law and arbitration,
82-5, 86

Lemkin, Raphael, 257

lex administrativa culturalis, 294

linkage paradigm for international
cultural heritage law, 48-50

listing mechanisms: intangible
cultural heritage, 175-6; world
heritage, 96

Lithuania: Curonian Spit, 279;
US-Lithuania BIT, 279; Vilnius, 2,
127,128

Liverpool waterfront, UK, 111

Living Legacy Program, Ontario,
Canada, 119

Luxembourg-South Africa BIT, 285

MALI (Multilateral Agreement on
Investments), OECD, 59, 278

Malacca Straits, Malaysia, 3, 18,
148-53, 160

Malaysia: Bumiputras ethnic group,
280; Diana, salvage of cargo of, 3,
148-53, 160; Malacca Straits, 3, 18,
148-53, 160; UK-Malaysia BIT
and underwater salvage contracts,
149, 152

Maori, cultural exceptions in
investment treaties for, 279

margin of appreciation doctrine, 272

maritime cultural heritage. See
underwater cultural heritage and
FDI

Martinéz-Cobo Report, 207-8

Mecca, 133, 231

media pluralism, 183-6, 188-95,
195-7, 200

mediation, 244-5

Mediterranean Diet, listing of, 178, 179

Mes Aynak, Afghanistan, 11

Mexican Cuisine, Traditional, listing
of, 178

MFN (most favoured nation)
treatment, 62, 128, 186

MIGA (Multilateral Investment
Guarantee Agency), mediation
before, 244

Millennium Declaration (UN), 52

moral damages, 199

most favoured nation (MFN)
treatment, 62, 128, 186

Mount Nimba, Guinea and Cote
d’Ivoire, 98

Multilateral Agreement on
Investments (MAI), OECD, 59, 278

Multilateral Investment Guarantee
Agency (MIGA), mediation before,
244

museums: maritime, 158; salvage find
exhibits as cultural and economic
option, 157; seizure of exhibits, 130-1

music and language, 174, 182-3,
188-9, 196

National Contact Points (NCPs), 248
national treasures. See cultural artefacts
national treatment (NT), 186, 190
Native Americans, 3; Black Hills,
Lakota refusal to accept monetary
compensation for loss of, 26;
hunting rights and exemptions,
225-8; Inuit challenge to EU
regulation banning import of seal
products, 227; Lubikon Lake Band,
Canada, 212; Makah people, whale
hunting by, 228; Quechan tribe Trail
of Dreams, and open-fill gold mining
in California desert, 3, 116-17, 124,
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133, 221-2, 225, 230-1; Tlicho
aboriginal government and caribou
hunting rights, 225-6; tobacco
export investments, 222-5

nec ultra petita, 263

negotiating disputes, 243-4

New Zealand Maori, cultural
exceptions in investment treaties
for, 279

non-discrimination. See
discrimination claims

Noto Valley, Sicily, 251

NT (national treatment), 186, 190

OECD. See Organisation for Economic
Co-operation and Development

O’Keefe, P. J., 28, 143

Oman, Arabian Oryx Sanctuary in, 105

ordre public international (transnational
public policy), 255-63

Organization for Economic Co-
operation and Development (OECD):
Declaration on International
Investment and Multinational
Enterprises, 248; Guidelines for
Multinational Enterprises, 248;
MALI, 59, 278; NCPs, 248

pacta sunt servanda, 43

PCA. See Permanent Court of
Arbitration

PCIJ (Permanent Court of
International Justice), on affirmative
action, 284

performance requirements, 195-7

periodic reporting
requirements for World
Heritage sites, 106

Permanent Court of Arbitration (PCA):
74. See also Table of Cases, for
specific case law

Permanent Court of International
Justice (PCIJ), on affirmative action,
284

Peru-France BIT and proposed
development of property in
historical district, 119

Philae Island, Egypt, 110

Pinochet, Augusto, 186

Plato, 29

Plutarch, 16

Poland: US-Poland BIT, 281; Warsaw,
129

police powers doctrine, 69, 70, 71

Portugal, radio broadcasting
performance requirements in, 197

Pound, Ezra, Pisan Cantos, 204

Preah Vihear, Temple of, Thailand/
Cambodia, 45, 113

preservation of cultural heritage. See
cultural heritage and FDI

prisoner’s dilemma, 32-3

property: cultural property paradigm
for international cultural heritage
law, 24-9; indigenous property
rights, 212; intellectual property
protections for intangible cultural
heritage, 26, 176; international
investment law and, 84-5;
limitations on guarantees of rights
of, 276; ordre public culturel and,
259; states’ legitimate power to
govern and delimit interests to
protect cultural heritage, 295

Protect, Respect and Remedy
Framework for Business and Human
Rights, 247

public good (law and economics
approach) paradigm for international
cultural heritage law, 29-33

public policy, transnational (ordre
public international), 255-63

Pushkin State Museum, Moscow, 130

quantification of damages, 198
Quebec, language regulations in,
182

radio and television broadcasting,
183, 184-6, 188, 195-7, 200

Raphael, 16

reasonableness standards for
commercial exploitation of
underwater heritage, 143

Recommendation concerning the
Preservation of Cultural Property
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Endangered by Public or Private
Works, 108

Red List or Danger List (List of World
Heritage in Danger), 104-6

reindeer herding activities of Sami
people, 212, 227

religious freedom and cultural practices, 3

reporting requirements, periodic, for
World Heritage sites, 106

Romano, Santi, 241

Russia: French Association of Tsarist
Bondholders and, 131; Pushkin State
Museum, Moscow, 130

salvage contracts, 3, 32, 138, 144, 148-59

salvage law, 142, 144-6, 147

Sami people, reindeer herding activities
of, 212, 227

San tribe, Central Kalahari Game
Reserve, Botswana, 216

seal products, indigenous challenge to
EU ban on import of, 227

seizures of cultural artefacts, 130-1

self-determination and sovereignty for
indigenous peoples, 209-10, 219,
232

settlement of disputes. See dispute
settlement mechanisms

shipwrecks. See underwater cultural
heritage and FDI

Smith, Adam, 50

sole effect doctrine, 120

sole powers doctrine, 66-7

South Africa: affirmative action
provisions in investment treaties of,
285-6; Czech Republic-South Africa
BIT, 286; Italy-South Africa BIT,
285; Luxembourg-South Africa BIT,
285

sovereignty: common heritage and,
22-3; cultural sovereignty as
expression of state sovereignty, 89;
globalization and, 163; good cultural
governance paradigm and, 43, 44;
immunity, sovereign, 131, 271;
indigenous peoples, self-
determination and sovereignty for,
209-10, 219, 232; international

investment law and arbitration, 57,
79, 85; linkage paradigm and, 49;
world heritage and, 27

Spain: Argentina-Spain BIT, 253;
Chile-Spain BIT, 186

split run versus domestic periodicals,
191-2

Sri Lanka, ‘Cultural Triangle’ in, 109

stabilization clauses, 260

standards of review, 271-5

Straits of Malacca, Malaysia, 3, 18,
148-53, 160

Sussex, wreck of, 145

sustainable development, 53-5

takings clause, U.S., 69

Tasmanian Wilderness, Australia, 104,
110

television and radio broadcasting, 183,
184-6, 188, 195-7, 200

territorial disputes and World Heritage
sites, 113

Thailand, Temple of Preah Vihear, 45,
113

Theodoric the Great (Roman
emperor), 16

Theseus, preservation of ship of, 16

Tibetan folklore, Chinese listing of,
175

Titanic, salvage operations on, 140,
158, 159

tobacco export investments by Native
Americans, 222-5

trade versus culture debate, 164

‘tragedy of the commons’, 32

transnational public policy (ordre
public international), 255-63

transparency of investor-state
arbitration, 77

treaties: FCN (Friendship, Commerce
and Navigation) treaties, 74;
interpretation of, 263-70. See also
investment treaties

trees, culturally modified, 11

Tsarist Bondholders, French
Association of, 131

Tuli Blocks Roads project, Botswana,
287
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Ukraine: radio broadcasting
requirements, 183, 184-6, 188,
195-7; US-Ukraine BIT, 196, 197

UNCITRAL (United Nations
Commission on International Trade
Law), conciliation before, 244

underwater cultural heritage and FDI,
7, 137-60; admiralty (maritime) law
and courts, 144-6, 147, 148; as
component or category of cultural
heritage, 18; concept of underwater
heritage, 138-40; conservation/
preservation issues, inability of
traditional legal framework to
effectively deal with, 146; dispute
settlement mechanisms, 146-8;
exhibits of finds as cultural and
economic option, 157; finds, law of,
142, 145-6; global public goods
paradigm and, 32; gravesites,
shipwrecks as, 139; international
character of underwater heritage,
140, 148; international investment
law as means of regulating, 148-55,
158, 159; legal framework governing,
140-6; maritime museums, 158;
mercantilist view of, 156-7; project
financing, commercial salvage as
means of, 157; purist view of, 155-6;
reasonableness standards for
commercial exploitation of
underwater heritage, 143;
reconciling and synergizing private
versus public interests in, 137-8,
155-9; salvage contracts, 3, 32, 138,
144, 148-59; salvage law, 142, 144-6,
147

UNDP (United Nations Development
Programme), 97

UNESCO. See United Nations
Educational, Scientific and Cultural
Organization

United Kingdom: Diana, salvage of
cargo of, 3, 148-53, 160; Hadrian’s
Wall, 109; Liverpool waterfront, 111;
Malaysia—UK BIT and underwater
salvage contracts, 149, 152; Sussex,
wreck of, 145

343

United Nations: on cultural
sovereignty, 89; Guiding Principles
of Business and Human Rights, 248;
HRC (Human Rights Committee),
40, 212, 227; Millennium
Declaration, 52

United Nations Commission on
International Trade Law
(UNCITRAL), conciliation before,
244

United Nations Development
Programme (UNDP), 97

United Nations Educational, Scientific
and Cultural Organization
(UNESCO): almost universal
membership in and ratification of
instruments of, 203, 291, 295;
applicable law issues, 254; broad
ratification of conventions of, 92;
concept of cultural heritage, use of,
27; definition of culture, 15, 19; good
cultural governance paradigm and,
24, 41-4; underwater heritage
disputes mediated by, 146; US
rejoining (2003), 168; World
Heritage List sites and, 99. See also
Table of Instruments, for specific
conventions

United States: Australia-US FTA, 83;
Calistoga, California, and Concord,
Massachusetts, prohibition of fast
food in, 178; chdteau label, French
restrictions on use of, 179; China,
restrictions on US media materials
in, 193-5; Ecuador-US BIT, 228-9;
FTAs, cultural exceptions in, 280,
282; Grand Central Station, New
York City, 110; indigenous cultural
heritage in (See Native Americans);
Lithuania-US BIT, 279; Poland-US
BIT, 281; takings clause, 69;
Ukraine-US BIT, 196, 197;
UNESCO, rejoining (2003), 168;
US 2012 Model BIT, 65, 252;
Waterton-Glacier International
Peace Park, 109; Yellowstone
National Park, 243; Yosemite
National Park, 112
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Villa Vigoni, Italy, 45
Vilnius, Lithuania, 2, 127, 128
Virgil, Aeneidos, 137

Wilde, T., 274

Warsaw, Poland, 129

Waterton-Glacier International Peace
Park, 109

Wealth of Nations (Smith,1776), 50

whale hunting by Makah people, 228

Wilgie Mia, Australia, 251

wine, cultural restrictions on, 179

World Bank, 51, 217, 230, 287

world heritage and FDI, 7, 93-136;
benefits of world heritage listing,
96-7; Cairns Decision, adoption of,
103; compensation claims, 119-23;

as component or category of cultural

heritage, 18; concept, historical
background, and main tenets of
world heritage, 94-106; conflicts of
cultural and economic norms, risks
of, 131-5; corporate responsibility

Heritage List, 103; identification,
registration, and listing of sites, 96;
indigenous cultural heritage and,
132, 213-17; intangible cultural
heritage and, 174; limited role played
by affected communities, 132;
management of sites, clashes
between cultural and investment
values in, 106-13; national roots and
international profile of World
Heritage sites, 98-100, 107, 113;
Operational Guidelines, 98, 99, 216;
periodic reporting requirements,
106; Recommendation

concerning the Preservation of
Cultural Property Endangered by
Public or Private Works, 108; Red
List or Danger List (List of World
Heritage in Danger), 104-6; seizures
of cultural artefacts, 130-1;
sovereignty and, 27; state cultural
heritage policies, boundaries of,
112-13; state obligations regarding

and, 249, 250, 251; criteria for
designation of World Heritage sites, 95;
delisting sites, 105; discrimination
claims, 2, 127-9; dispute settlement
mechanism, lack of, 103, 106, 131;
disputes regarding, 113-16;
drawbacks of world heritage, 100-4;
economic uses of World Heritage
sites, 97-8, 108-12; enforcement
mechanisms, 104-6; expropriation
claims, 116-19; FET, 123-7; global
public goods paradigm and, 30, 33;
Global Strategy for a Representative,
Balanced and Credible World

world heritage quality site prior to
listing, 122-3; states required to
respect their own cultural policies,
129-30

World Heritage Committee, 96, 113

World Heritage Court, proposals for,
44,103

World Heritage Fund, 97

World Trade Organization (WTO),
59-60, 79-82, 168, 191-5

Yellowstone National Park,
US, 243
Yosemite National Park, US, 112
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