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underwater cultural heritage and
FDI
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moral damages, 199
most favoured nation (MFN)

treatment, 62, 128, 186
Mount Nimba, Guinea and Côte

d’Ivoire, 98
Multilateral Agreement on

Investments (MAI), OECD, 59, 278
Multilateral Investment Guarantee

Agency (MIGA), mediation before,
244
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export investments, 222–5
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exceptions in investment treaties
for, 279

non-discrimination. See
discrimination claims

Noto Valley, Sicily, 251
NT (national treatment), 186, 190

OECD. See Organisation for Economic
Co-operation and Development

O’Keefe, P. J., 28, 143
Oman, Arabian Oryx Sanctuary in, 105
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public policy), 255–63
Organization for Economic Co-

operation and Development (OECD):
Declaration on International
Investment and Multinational
Enterprises, 248; Guidelines for
Multinational Enterprises, 248;
MAI, 59, 278; NCPs, 248

pacta sunt servanda, 43
PCA. See Permanent Court of

Arbitration
PCIJ (Permanent Court of

International Justice), on affirmative
action, 284

performance requirements, 195–7
periodic reporting

requirements for World
Heritage sites, 106

Permanent Court of Arbitration (PCA):
74. See also Table of Cases, for
specific case law

Permanent Court of International
Justice (PCIJ), on affirmative action,
284

Peru–France BIT and proposed
development of property in
historical district, 119

Philae Island, Egypt, 110

Pinochet, Augusto, 186
Plato, 29
Plutarch, 16
Poland: US–Poland BIT, 281; Warsaw,

129
police powers doctrine, 69, 70, 71
Portugal, radio broadcasting

performance requirements in, 197
Pound, Ezra, Pisan Cantos, 204
Preah Vihear, Temple of, Thailand/

Cambodia, 45, 113
preservation of cultural heritage. See

cultural heritage and FDI
prisoner’s dilemma, 32–3
property: cultural property paradigm

for international cultural heritage
law, 24–9; indigenous property
rights, 212; intellectual property
protections for intangible cultural
heritage, 26, 176; international
investment law and, 84–5;
limitations on guarantees of rights
of, 276; ordre public culturel and,
259; states’ legitimate power to
govern and delimit interests to
protect cultural heritage, 295

Protect, Respect and Remedy
Framework for Business and Human
Rights, 247

public good (law and economics
approach) paradigm for international
cultural heritage law, 29–33

public policy, transnational (ordre
public international), 255–63

Pushkin State Museum, Moscow, 130

quantification of damages, 198
Quebec, language regulations in,

182

radio and television broadcasting,
183, 184–6, 188, 195–7, 200

Raphael, 16
reasonableness standards for

commercial exploitation of
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Recommendation concerning the
Preservation of Cultural Property
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Endangered by Public or Private
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Red List or Danger List (List of World
Heritage in Danger), 104–6

reindeer herding activities of Sami
people, 212, 227

religious freedom and cultural practices, 3
reporting requirements, periodic, for

World Heritage sites, 106
Romano, Santi, 241
Russia: French Association of Tsarist

Bondholders and, 131; Pushkin State
Museum, Moscow, 130

salvage contracts, 3, 32, 138, 144, 148–59
salvage law, 142, 144–6, 147
Sami people, reindeer herding activities

of, 212, 227
San tribe, Central Kalahari Game

Reserve, Botswana, 216
seal products, indigenous challenge to

EU ban on import of, 227
seizures of cultural artefacts, 130–1
self-determination and sovereignty for

indigenous peoples, 209–10, 219,
232

settlement of disputes. See dispute
settlement mechanisms

shipwrecks. See underwater cultural
heritage and FDI

Smith, Adam, 50
sole effect doctrine, 120
sole powers doctrine, 66–7
South Africa: affirmative action

provisions in investment treaties of,
285–6; Czech Republic–South Africa
BIT, 286; Italy–South Africa BIT,
285; Luxembourg–South Africa BIT,
285

sovereignty: common heritage and,
22–3; cultural sovereignty as
expression of state sovereignty, 89;
globalization and, 163; good cultural
governance paradigm and, 43, 44;
immunity, sovereign, 131, 271;
indigenous peoples, self-
determination and sovereignty for,
209–10, 219, 232; international

investment law and arbitration, 57,
79, 85; linkage paradigm and, 49;
world heritage and, 27

Spain: Argentina–Spain BIT, 253;
Chile–Spain BIT, 186

split run versus domestic periodicals,
191–2

Sri Lanka, ‘Cultural Triangle’ in, 109
stabilization clauses, 260
standards of review, 271–5
Straits of Malacca, Malaysia, 3, 18,

148–53, 160
Sussex, wreck of, 145
sustainable development, 53–5

takings clause, U.S., 69
Tasmanian Wilderness, Australia, 104,

110
television and radio broadcasting, 183,

184–6, 188, 195–7, 200
territorial disputes andWorld Heritage

sites, 113
Thailand, Temple of Preah Vihear, 45,

113
Theodoric the Great (Roman

emperor), 16
Theseus, preservation of ship of, 16
Tibetan folklore, Chinese listing of,

175
Titanic, salvage operations on, 140,

158, 159
tobacco export investments by Native

Americans, 222–5
trade versus culture debate, 164
‘tragedy of the commons’, 32
transnational public policy (ordre

public international), 255–63
transparency of investor–state

arbitration, 77
treaties: FCN (Friendship, Commerce

and Navigation) treaties, 74;
interpretation of, 263–70. See also
investment treaties

trees, culturally modified, 11
Tsarist Bondholders, French

Association of, 131
Tuli Blocks Roads project, Botswana,
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Ukraine: radio broadcasting
requirements, 183, 184–6, 188,
195–7; US–Ukraine BIT, 196, 197

UNCITRAL (United Nations
Commission on International Trade
Law), conciliation before, 244

underwater cultural heritage and FDI,
7, 137–60; admiralty (maritime) law
and courts, 144–6, 147, 148; as
component or category of cultural
heritage, 18; concept of underwater
heritage, 138–40; conservation/
preservation issues, inability of
traditional legal framework to
effectively deal with, 146; dispute
settlement mechanisms, 146–8;
exhibits of finds as cultural and
economic option, 157; finds, law of,
142, 145–6; global public goods
paradigm and, 32; gravesites,
shipwrecks as, 139; international
character of underwater heritage,
140, 148; international investment
law as means of regulating, 148–55,
158, 159; legal framework governing,
140–6; maritime museums, 158;
mercantilist view of, 156–7; project
financing, commercial salvage as
means of, 157; purist view of, 155–6;
reasonableness standards for
commercial exploitation of
underwater heritage, 143;
reconciling and synergizing private
versus public interests in, 137–8,
155–9; salvage contracts, 3, 32, 138,
144, 148–59; salvage law, 142, 144–6,
147

UNDP (United Nations Development
Programme), 97

UNESCO. See United Nations
Educational, Scientific and Cultural
Organization

United Kingdom: Diana, salvage of
cargo of, 3, 148–53, 160; Hadrian’s
Wall, 109; Liverpool waterfront, 111;
Malaysia–UK BIT and underwater
salvage contracts, 149, 152; Sussex,
wreck of, 145

United Nations: on cultural
sovereignty, 89; Guiding Principles
of Business and Human Rights, 248;
HRC (Human Rights Committee),
40, 212, 227; Millennium
Declaration, 52

United Nations Commission on
International Trade Law
(UNCITRAL), conciliation before,
244

United Nations Development
Programme (UNDP), 97

United Nations Educational, Scientific
and Cultural Organization
(UNESCO): almost universal
membership in and ratification of
instruments of, 203, 291, 295;
applicable law issues, 254; broad
ratification of conventions of, 92;
concept of cultural heritage, use of,
27; definition of culture, 15, 19; good
cultural governance paradigm and,
24, 41–4; underwater heritage
disputes mediated by, 146; US
rejoining (2003), 168; World
Heritage List sites and, 99. See also
Table of Instruments, for specific
conventions

United States: Australia–US FTA, 83;
Calistoga, California, and Concord,
Massachusetts, prohibition of fast
food in, 178; château label, French
restrictions on use of, 179; China,
restrictions on US media materials
in, 193–5; Ecuador–US BIT, 228–9;
FTAs, cultural exceptions in, 280,
282; Grand Central Station, New
York City, 110; indigenous cultural
heritage in (See Native Americans);
Lithuania–US BIT, 279; Poland–US
BIT, 281; takings clause, 69;
Ukraine–US BIT, 196, 197;
UNESCO, rejoining (2003), 168;
US 2012 Model BIT, 65, 252;
Waterton-Glacier International
Peace Park, 109; Yellowstone
National Park, 243; Yosemite
National Park, 112
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Villa Vigoni, Italy, 45
Vilnius, Lithuania, 2, 127, 128
Virgil, Aeneidos, 137

Wälde, T., 274
Warsaw, Poland, 129
Waterton-Glacier International Peace

Park, 109
Wealth of Nations (Smith,1776), 50
whale hunting by Makah people, 228
Wilgie Mia, Australia, 251
wine, cultural restrictions on, 179
World Bank, 51, 217, 230, 287
world heritage and FDI, 7, 93–136;

benefits of world heritage listing,
96–7; Cairns Decision, adoption of,
103; compensation claims, 119–23;
as component or category of cultural
heritage, 18; concept, historical
background, and main tenets of
world heritage, 94–106; conflicts of
cultural and economic norms, risks
of, 131–5; corporate responsibility
and, 249, 250, 251; criteria for
designation ofWorldHeritage sites, 95;
delisting sites, 105; discrimination
claims, 2, 127–9; dispute settlement
mechanism, lack of, 103, 106, 131;
disputes regarding, 113–16;
drawbacks of world heritage, 100–4;
economic uses of World Heritage
sites, 97–8, 108–12; enforcement
mechanisms, 104–6; expropriation
claims, 116–19; FET, 123–7; global
public goods paradigm and, 30, 33;
Global Strategy for a Representative,
Balanced and Credible World

Heritage List, 103; identification,
registration, and listing of sites, 96;
indigenous cultural heritage and,
132, 213–17; intangible cultural
heritage and, 174; limited role played
by affected communities, 132;
management of sites, clashes
between cultural and investment
values in, 106–13; national roots and
international profile of World
Heritage sites, 98–100, 107, 113;
Operational Guidelines, 98, 99, 216;
periodic reporting requirements,
106; Recommendation
concerning the Preservation of
Cultural Property Endangered by
Public or Private Works, 108; Red
List or Danger List (List of World
Heritage in Danger), 104–6; seizures
of cultural artefacts, 130–1;
sovereignty and, 27; state cultural
heritage policies, boundaries of,
112–13; state obligations regarding
world heritage quality site prior to
listing, 122–3; states required to
respect their own cultural policies,
129–30

World Heritage Committee, 96, 113
World Heritage Court, proposals for,

44, 103
World Heritage Fund, 97
World Trade Organization (WTO),

59–60, 79–82, 168, 191–5

Yellowstone National Park,
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Yosemite National Park, US, 112
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