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ADR
AJP 282-3
AJP review findings 302-3
for caseload reduction 282-3

Multan District Court 382-3
reform assessment 282-3
adversarial litigation 7
age, Lahore Survey respondents 115
agriculture, colonial Punjab 183, 185
AJC, promoting legal education
297-300
AJDF judicial fund 280-1
AJP
administrative law reforms 270
ADR 282-3, 302-3
Asian Development Bank (ADB)
223-4
assessment of 225-6
centralized modus of reform 332-3
communication strategy 334
comparative review voice 310-12
conclusions of critical evaluation
337-9
continuing influence 343
court centricity 315
courts as preferred dispute resolution
domain 279
delay reduction assessment 294-6
democratic deficit 312
design, implementation, and impact
321-2, 328-30
disengagement issues 326-7, 333
donor coordination 327-8
donor-driven reform program 263-5
evaluation by ADB 308-10
executive short-cut approach 313
internal organization 331-2
introduction in Pakistan 324-6
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AJP (cont.) A]JP review findings 300-8

judicial and court reforms 269-70

legacy 335-7

legal education assessment 298-300

legal empowerment 270-1

legislative and procedural reforms
270

local contextual naivety 328

methodology outlined 266-7

Multan District Court 382

Musharraf’s centralized rule 327

objectives of 267-8

officers’ commitment to 332

operational framework 334

“outcome areas” evaluation 271

“outcome areas” listed 269-70

police reforms 269-70

policy conditionality 310-11

prosecution service 270

social-democratic preconditions for
reform 313-15

taxonomy of reforms 268-71

voices captured in research see voices
from AJP

Washington Consensus ideas 330

AJP “outcome areas” evaluated

adjudicatory powers transfer to
judiciary 277-9

administration of justice 272-4

ADR for caseload reduction 282-3

amendments to Family Courts Act
283-4

budgets for judiciary 279-81

delay reduction 288-96

judicial appointments 286-7

judicial institutions’ internal
governance 284-6

judicial salaries 287

laws re. tribunals and special courts
276-7

legal education 297-300

legal literacy and empowerment
296-7

National Judicial Policy Making
Body 274-6

separation of Civil and Criminal
courts 287-8

Small Causes Courts 283

ADR 302-3
delay reduction 304, 306
dependence on judicial/legal coterie
302
dialogues and consultations 301-2
efficiency enhancement 301, 304
human resources of AJP 308
implementation process 302
judicial appointments 302
judicial institutions’ internal
governance 302
management structure of AJP 307
political parties/processes 303-4
poverty 301
quality of justice 301
vulnerabilities 301
alternative dispute resolution see ADR
“ancient constitutions” search 60-5
appellate courts 5-6
appellate judges
appointment and removal 229
cases pending per judge 306
fundamental rights 235-6
impartiality 229
institutional reform 316-17
law reform 228-9
number of 304-5
suo moto cases 237
workload 305t, 306
arguments
“desirable modernization argument”
57, 59-60
“Foucauldian Power-Knowledge
Project” 74-6
“inevitable modernization
argument” 56-8
“radical displacement argument”
44-5, 56-7, 65, 69-74
Asian Development Bank see ADB

background laws and rules
differential distribution 212-17
Lahore Survey 124-8, 172
three assumptions 211-18
Baluchistan
delay reduction 294
Judicial Academy (BJA) 402
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bargaining power, Robert Hale 214-15,
217
bars, legal 27-9
Baxi, Upendra 244, 253-4
“juristic dependencia” 429
“behavioral analysis of law” approach
52
Bengal Presidency 60
Benton, Lauren 78-81
Bhattacharya, Neeladri 89-91
Bose, Sugata 100-1
bribery 116, 122, 146-7
FIRs 205
British laws, alienness in colonial India
45-6, 70
budgets and funding, judiciary 279-81

case disposal
Multan District Court 378
Swat District Court 398
caseload reduction, AJP 282-3
Chatterjee, Partha 75-6, 78
Chaudhry, Chief Justice Iftikhar
Muhammad 238-9
children, vulnerable status 240
civil and criminal courts, AJP 287-8
civil disputes, role of police 166
civil justice, in India 103
civil procedure code from colonial era
5,7
codification
customary laws in Punjab 89-91
Indian law 94
coercion 129, 134, 167, 432
coercive litigation, Multan District
Court 381
Cohn, Bernard 70, 79
“Colonialism and its Forms of
Knowledge” 75
colonial legal frameworks 434
colonial regimes in post-colonial
societies 80
colonial rule in India
adversary legal procedure 70
alienness of British laws 45-6, 70
“ancient constitutions” search 60-5
Bengal Presidency 60
Bernard Cohn 75
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British imperial ideology 60-2
collapse of Mughal justice
administration 53
continuity thesis 46-7
court system 82-3
criminal law 91-2
David Washbrook 81-7
“dynamic of difference” 95-9
English law importation 67
“high colonial state” phase 82, 84-5
Hindu law codification 53
“incipient nation state” phase 82
Indian Civil Service 99
Islamic law 53
Islamic law reshaped 65-7
judiciary 86
Lauren Benton 78
law legacy 43-4
law reforms 94-5
law-making 93-4
legal evolution 80-1, 84-5
legal system 54-7, 82-3, 87-8
legal system assessment 47
local customary laws 67-9
Martha Kaplan 75
“mercantilist” phase 82-4
Muslim criminal law 53, 59
Muslim heritage misunderstood 65
Partha Chatterjee 75-6
pseudo-traditionalization 72-3
Radhika Singha 76-7
separatism as colonial construct 100
women 90-1
colonization, Punjab 181, 183
community, role in crime prevention
196
Company Charter (1793) 99
conclusions
of critical evaluation of AJP 337-9
of justice sector reform discourse
426-8, 433-4
Constitution
Article 2-A 234
Article 184(3) 236
Article 187(1) 237
Eighteenth Amendment 24, 229
Fundamental Rights 235
constitutional courts 5-7
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constitutional ethos, Pakistan 3-4
contract law from colonial era 5
Cornwallis Code 62
corruption in courts 22, 146-9, 172
cost of litigation 116-17, 172
court
administration 145
centricity under AJP 315
facilities in need of reform 226, 228
hierarchy affecting Multan District
Court 382, 384
reasons for going to 154
reforms under AJP 269-70
reluctance to go to 155-6
staff 145-6, 172
court settlements, consequences of 52
court system
assessment of 19-23
citizen perceptions 113-14
dissatisfaction with 158-9, 173-4, 178
India 103
two tiers 5-7
courts
appellate 5-6
bargaining power of parties 214-15
civil and criminal courts 287-8
constitutional 5-7
corruption 22, 146-9, 172
criteria for choosing 32-3
cultural domination 155
differential distribution solutions
213-16
of first instance 5
preferred dispute resolution domain
279
small causes 283
special administrative 276-7
subordinate (lower) 5, 7
see also court; court system; district
courts
crime
changing nature of 319-20
local dispute resolution mechanisms
183
organized 199
post-crime stress 198
in Punjab 181
reasons for 196

crime prevention
programs 183
role of neighborhood and
community 196
Crime Survey
commonest crimes 192
crime types 199
crime victims 197
crimes most adverse to citizens 192
criminal law reform 209
efficiency of registration process 203
First Information Reports (FIRs)
203, 205
forgiveness 202
identity of criminals 200
legal disempowerment 208
police investigation 200, 207
police reform 207
police registration 203, 207
private solutions 202
reasons for crime 196
reasons for delay 264
reasons for victimization 199
reconciliation 202
reporting to police 200, 207
revenge 202
safeguarding person and property
195
vulnerabilities web 208
Crime Survey background and
methodology 449-54
demographics 207
finalization 454
how conducted 453-4
interviewees 454
MICS database 450-3
research methodology 181
sample selection 450-3
sample universe 451
scope 180
structure 179
survey design 450-4
survey teams 454
training 454
Crime Survey perceptions 206
being alone 194
crime frequency 189
crime growth rate 190
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quality of life 195
safety 193
Crime Survey sample population
age 188
castes 188-9
characteristics 187
education 187
gender 188
geographical location 182
income 187
occupation 188
religion 188
criminal justice system 179
failings 180
Multan District Court 381
Swat District Court 397
criminal law, colonial rule in India 91-2
criminal law reform 209
criminal procedure code from colonial
era 5, 7
culture of international donors 362-3
customary laws 32
codification in Punjab 89-91

delay reduction
AJP 263-5, 288-96
AJP review findings 304, 306
assessment of AJP 294-6
Baluchistan 294
causes of delays 264
indicators 289
law reform 239, 244, 260
the NAR 388-9
NJP 343
NWFP/Khyber Pakhtunkhwa 294
Punjab 289-90
Sindh 292-4
USAID Assessment 345
“delay reduction” fallacy 216-17
democratic culture, law reform 222
Democratic Empowerment vs.
Economic Constitutionalism 259
demographics 16
“desirable modernization argument”
57, 59-60
developmental challenges 18

DFID see UK DFID projects

dignity 33

discrimination 126-7, 172
displacement
and culture 81
economic and political variables
81
geographical distinctions 87-92
a negotiated cultural enterprise
76-81
dispute adjudication, law reform 244
dispute analysis, requirement for 435
dispute resolution
community-based 254
Crime Survey 183
family 284
role of police 166
traditional 32
see also ADR
distribution see background laws
and rules
distribution vs. efficiency 259
district courts
Multan see Multan District Court
Swat see Swat District Court
district judiciary 287
examination of conditions 376-7
PATA 392-8
subordination 383-5
donor-driven reforms
background assumptions 414-16
Peshawar High Court 348-9
secret life of recommendation
reports 375-6
see also international donors

Economic Constitutionalism vs.
Democratic Empowerment 259

economic goals, law reform 225
economic stagnation, law reform 222
economy

Pakistan 15-16

Punjab 186
education 14

access to 12-15, 240

India 10-12

Lahore Survey respondents 115

lawyers 29-30

legal see legal education
efficiency enhancement
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efficiency enhancement (cont.)
AJP 301
AJP review findings 304
efficiency of judicial process 223-7,
244, 260
efficiency vs. distribution 259
Eighteenth Amendment to the
Constitution 24, 229
employment, access to 240
English
in India 9, 11
in legal and court procedure 135-9,
175
in Pakistan 9-10
English law, colonial rule in India 67
ethnic minorities, vulnerable status 220,
240
European Commission (EC)
assistance in democratic process 240
“Democratization and Human
Rights” projects 240
evaluations
ADB PCNA 362
AJP 222, 308-10, 382
AJP by ADB 308-10
AJP delay reduction 294-6
AJP efficiency enhancement 304
AJP legal education 298-300
AJP “outcome areas” see AJP
“outcome areas” evaluated
colonial rule legal system 47
court system 19-23
Indian legal system 249-50
judges” performance 222, 224
judicial activism in law reform 237-9
justice sector reform discourse 340-1
Law & Justice Commission of
Pakistan 274
legal/judicial system 20-3, 124-8
the NAR 393-5
Zia’s laws 231-2
executive magistrates’ adjudicatory
powers 277-9

fair hearings, law reform 244

Family Courts Act, amendments 283-4
family disputes resolution 284

FATA 366-7, 386

Federal Judicial Academy (FJA) 399-400
management structure 400
Federal Shariat Court (FSC) 230
First Information Reports (FIRs) 203
bribery 205
reasons for non-registration 205
forgiveness, Crime Survey 202
formal legal/judicial systems 31-4
formal vs. alternative legal solutions 34
formal vs. popular justice 430-2
Formalism vs. Pragmatism 259
“Foucauldian Power-Knowledge
Project” argument 74-6
Foucault, Michael 75
Francis, Phillip 62
Freitag, Sandra 92
frivolous litigation
Lahore Survey 133-4
Multan District Court 380-1
Fundamental Rights 235-6
funding and budgets, judiciary 279-81
Furnival, J. S. 71

Galanter, Marc 38, 70-1, 79
Indian legal and judicial system
250-2
GDP 15-16
globalization vs. endogenous growth
259
goals, law reform 256, 261, 436
government departments
dispute resolution 164-5
litigation against 164-5
Government of India Act 1935 5
group solidarity, role of 33

Hale, Robert 124-5, 212-18
Hastings, Warren 61-3
health 17-18
health facilities, access to 240
hegemony of law 106
Higher Education Commission of
Pakistan (HEC) 30

historians compared with lawyers 43
historiography

Indian 54, 96-7

South Asian 42-3, 47
history as a discipline 41-3
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honor 33
Hudood laws 230
human resources
of AJP 308
law reform 227-9
human rights
EC project 240
jargon used by IFIs 257

ideals of laws 429
IFIs
human rights jargon 257
policy conditionality 310-11
RoL programs 257-9, 261
see also international donors, role in
law reform
income, Lahore Survey respondents
115
India
civil justice administration 103
colonial legal evolution 80-1, 84-5
colonial legal system 54-7, 82-3,
87-8
colonial rule see colonial rule in India
court system 103
law codification 94
law-making and social values 253
law reform 245, 249-55
legal system evaluation 249-50
lok adalats 254-5
panchayat system 253-4
post-independence legal system
70-1, 250-2
potential crisis of legal system 222
reactive mobilization of the law 253
village society 54-6
Indian Independence Act 1947 5
Indian Penal Code 1860 8
“inevitable modernization argument”
56-8
information deficit for average citizen
175-6
institutional decline, law reform 222
institutional reform, AJP 270
international donors 37-40
dominating reform process 416
institutional cultures and sociology
362-3

461

keeping their distance 412-14

reform programs 263-5

role in law reform 256, 261, 263-5

see also donor-driven reforms

International Financial Institutions
see IFIs

Islamic Ideology Council 229

Islamic law 53, 59

Islamic legal principles 31

Islamization 229-30

Jalal, Ayesha 100-1
Jhering, Rudolf Von 55-6
jirga 32
judges
accountability 222
appellate 228-9 see also appellate
judges
attitude of 144, 172
financial security for 222, 226
impartiality of 143
Lahore Survey 142-7
law reform 226-9
maintenance of discipline 144
number in appellate courts 304-5
performance evaluation 222, 224
security of tenure 222
statistics 19-20
transfers and replacements 145, 172
judgments
consequences of 52
quality of 244, 260, 289
judicial activism 234-40
judicial appointments
AJP 222, 286-7, 302
“Institutional Malaise Approaches”
222
judicial institutions governance, AJP
284-6, 302
judicial leadership and reform
discourse 416-18, 428
judicial reform see law reform; AJP,
judicial, and court reforms; justice
sector reform discourse
judicial system overburdened
222,227
judicial training
Multan District Court 381-2, 384
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judicial training (cont.) general reform process 416-18

Swat District Court 397

judicial training academies

Baluchistan 402

control 404-5

culture of 406-7

Federal Judicial Academy 399-400
funding 409

institutional structure 399-400
Khyber-Pakhtunkhwa 402
neglect 405-9

operational functioning 404
the Punjab 400-1

reasons for evaluation 398-9
Sindh 401-2

supervision of 403-4

teaching staff 405

hegemony and counter-hegemony
436-7

introduction 410

“legal community” 433

myopic focus 435-7

outcomes of acts and omissions 341

players and participants 411-12,
433

popular vs. formal justice 430-2

the prescriptions 418-20

present reform process 421-2, 431-3

proposed reform process 420-1, 433

shift of focus 434-5

tables 410-28

vision of reform 416

Kafka, Franz, The Trial 175
Kaplan, Martha 75
Kehror Pacca 182t
bribery 205
crime rate 187
organized crime 199

training opportunities 407
training programs 407-8
training programs curricula 408-9
training of teaching staff 405-6
“judicial tyranny” 238
judiciary

appointments under AJP 286-7
budgets and funding 279-81
colonial rule in India 86

registration of FIRs 205
sense of insecurity 193
victims of crime 198

contemporary discourse on role of Kennedy, David W. 256-7

238-9 Kennedy, Duncan 218
district 287 Khyber-Pakhtunkhwa, judicial training
institutional reform 316-17 academy 402

internal governance of institutions kinship, role of 33
284-5 Kolff, D. H. A. 87-9
judges in limelight 232-9 KP province 366, 386
politicization of 221-2 Kugle, Scott Alan 65-6
post-Lawyers’ Movement 346
proactive 23-5 Lahore 108-9, 182t
salaries 287 Lahore, organized crime 199
transfer of adjudicatory powers Lahore District Courts
277-9 bar elections 111
justice, popular 160-2 facilities 112-13
justice sector reform discourse general environment 109-13

ahistorical analysis of problems 434,
436

background assumptions 414-16

conclusions 426-8, 433-4

jurisdiction 108
official court hours 112
power cuts 112
as survey subject 108-9

conventional evaluations 340-1
current limitations 422-6
disciplinary approaches 412-14

transport to 110
Lahore Litigants™ Study 106-8, 174-8,
see also Lahore Survey
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Lahore Survey resourcefulness of opponents 130,

background legal rules perception
124-8, 172

bribery 116, 146-7

coercion and pressure tactics 129

coercive use of courts 134

comprehension of litigants 139-41,
172

conclusions 174-8

corruption in courts 146-9, 172

cost of litigation 172

court administration 145

court staff 145-6, 172

court visits 123-4

delay reasons 134-5, 145, 264

discrimination 126-7, 172

dissatisfaction with formal court
system 173-4, 178

dissatisfaction over delays 121-3,
158-9

duration of litigation 121-4

economic status 176-7

frivolous litigation 133-4

future choices 172-4, 177-8

impediments of litigation 172

inadequate representation 141-2

judges 142-7

judges’ attitude 144, 172

judges’” impartiality 143

judges’ maintenance of discipline
144

judges’ replacements 145, 172

language of legal and court
procedure 135-9, 172, 175-6

lawyer retention 152-3

lawyer selection 153

lawyers 141-2, 147-53, 172

lawyers’ performance 151-3

lawyers and politics 150-1, 172

lawyers’ tactics 149-50

litigation experience 131-3

litigiousness of litigants 131

non-court dispute resolution 160-71,
177-8, see also non-court dispute
resolution

out-of-court settlements 156-9

reconciliation failure 156-8

reluctance to go to court 155-6

133-4
unlevel playing field 128-33, 174-5
vulnerabilities 128-9, 154
Lahore Survey background and
methodology 438-48
challenges 445-7
finalization 446
how conducted 441, 443-4
interviewees 444-5
phases 441-2
questionnaire explained 438-40
questionnaire length 440-1, 445
reluctant interviewees 444
sample size 440-1
sample universe 440
survey teams 442-3
training 442-3
volunteer students 440, 445-6
Lahore Survey disputes 117-21
background factors 119-20
family/clan and non-family/non-clan
118-19
inadequate representation 141-2
land 117-18, 167
link with crime 120-1
Lahore Survey respondents
age 115
comprehension of language 135-9,
172, 175-6
comprehension of legal processes
139-40, 172, 176-7
comprehension of legal rights and
remedies 140-1, 175-7
education 115, 176
income 115, 176-7
occupations 115-16, 176
profiles 114-16
land distribution, Punjab 184-5
landholding
Southern Punjab 242
state regulation 319
language of legal and court procedure
135-9, 172, 175-6
law
contemporary Indian 70-1
cultural domination 155
customary 32

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9781107038158
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press
978-1-107-03815-8 - Pakistan’s Experience with Formal Law: An Alien Justice
Osama Siddique

Index

More information

464 INDEX

law (cont.)
hegemony of 106
importation of English 67
Islamic 59, 65-7
local customary 67-9
mix of English and Islamic 125-6
modern Indian 57-8
Muslim 59
role in United States 154
sociological analysis 50-1
Law & Justice Commission of Pakistan
272-4
assessment 274
membership 272-3
operation 273-4
remit 274
law reform 35-40, 217-18
acceptance of existing systems 227,
239-40, 249
access to justice 239-43, 260-1
accountability of judges 222
AJP see AJP
appellate judges 228-9
aversion to 41-5
colonial rule in India 94-5
commissions and committees
219-21
court facilities 226, 228
debates of the “legal community”
245-6
delay reduction 239, 244, 260
democratic culture 222
dispute adjudication 244
Economic Constitutionalism vs.
Democratic Empowerment 259
economic goals 225
economic stagnation 222
efficiency of courts and judicial
process 223-7, 244, 260
efficiency vs. distribution 259
evaluation of judges’ performance
222,224
fair hearings 244
financial security for judges 222, 226
Formalism vs. Pragmatism 259
fundamental questioning regarding
249, 252-3
Fundamental Rights 235-6

globalization vs. endogenous growth
259

goals 256, 261, 436

governmental opinion 220, 228

historical underdevelopment of key
laws 222

human resources development
227-9

inadequate implementation of
existing laws 219-20

India by comparison 245, 249-55

institutional decline 222

inter-disciplinary approach 256

Islamization 229-30

judges 226-9
see also appellate judges

judicial activism 234-40

judicial activism assessed 237-9

judicial appointments review 222

judicial system overburdened 222,
227

lawlessness increase 222

lawyers’ role 246-7

legal aid 242-3

“legal community” role 248, 260

legal education and training 221,
227-8

market-oriented growth vs. direct
poverty alleviation 259

military rule 221

minorities’ rights violations
unpunished 222

piecemeal approach 219

political obscurantism 222

political stability 220

political will 220

politicization of judiciary 221-2

the poor and the vulnerable 223-6,
241-2

public interest litigation 234-40

quality of judgments 244, 260

reception of by litigating public 220

religious radicalism 222

religious vigilantism 222

research difficulties 265-6

security of tenure of judges 222

social injustice and persecution 234,
437
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social and political contexts 221-3
social-democratic preconditions
313-15
Southern Punjab 241-2
unnecessary 220
vulnerable groups 240-1
women’s rights 231-2
Zia’s laws assessed 231-2
lawlessness increase, law reform 222
lawyers
blameworthiness 141-2, 172
criteria for choosing 29
education 29-30
firms of 29-30
Lahore Survey 147-53
Multan District Court 380-1
performance of 151-3
and politics 150-1, 172
preservation of status quo 246-7
professional accountability changes
247
resistance to change 247
retention of 152-3
role in law reform 246-7
selection of 153
statistics 26-7
tactics 149-50
legacy of AJP 335-7
legal aid, law reform 242-3
legal aid scheme 176
legal assistance, European Commission
project 240
legal bars 27-9
“legal community”
control of reform discourse 273
debates on law reform 245-6
description of members 433
justice sector reform discourse 433
reform agenda 433
reform process 421
role in law reform 248, 260
legal consciousness and experience
contradiction 105
legal decisions, sociology of 52
legal education 286
AJC 297-300
AJP 297-300
controlled by lawyers 248-9

465

current situation 298
drawbacks of current teaching 249
law as a craft 248
law reform 221, 227-8
see also judicial training academies
legal empowerment
AJP 270-1, 296-7
AJP achievements 297
AJP funding 297
AJP goals 296-7
legal literacy, AJP 296-7
legal rhetoric vs. social realities 434
legal system under colonial rule in
India 54-7, 82-3
legal/judicial system
assessment 124-8, see also Lahore
Survey
evaluation 20-3
formal 31-4
legislative reforms, AJP 270
literacy 13-14, 17
litigants’ comprehension 139-41, 172,
175-7
litigation
adversarial 7
cost 116-17, 172
duration 121-4
excessive 378-9, 382, 436
experience of 131-3
frivolous 133-4, 380-1
impediments of 172
litigation increase, Multan District
Court 378, 380, 382

Macaulay, Thomas Babington 8-12,
93-4

madrassas 13

Makaland Anti-Terrorist Court,
assessment of the NAR
393-5

Makaland Division, the NAR 402

Maliks 366

market-oriented growth vs. direct
poverty alleviation 259

Merry, Sally Eagle 105, 160-1

Metcalf, Thomas 95

micro-efficiency approaches, features of
345-6, 359, 361
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military dominance 4
military rule 3
effect on law reform 221
regime legitimization 238
minorities’ rights, unpunished violation
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