
INDEX

Note: Article numbers in square brackets refer to earlier versions of the legislation or
treaty in question.

Abbreviations used in the index
ACCC (Australian Competition and Consumer Commission)
ACHPR (African Charter on Human and Peoples’ Rights (1981) (Banjul Charter))
AG (Attorney General)
AIHRC (Afghanistan Independent Human Rights Commission)
ALRC (Australian Law Reform Commission)
Brussels Convention (1968) (EEX) (Brussels Convention on Jurisdiction and the

Enforcement of Judgments in Civil and Commercial Matters) (EEX
Convention)

CCrP (Criminal Procedure Code 2001 (Russia))
CJEU/ECJ/CJEC (Court of Justice of the European Union/European Court of

Justice/Court of Justice of the European Communities)
CPA (Criminal Procedure Code (Slovenia)) (also AKP)
CPC (Criminal Procedure Code)
CPO (Crown Proceedings Ordinance) (Hong Kong)
EA (Euratom/Euratom Treaty; Extradition Act)
EC (European Community Treaty (1957) including amendments)
ECE (European Convention on Extradition (1957))
ECHR (European Convention on Human Rights (1950))
ECtHR (European Court of Human Rights)
EEX (Brussels Convention on Jurisdiction and the Enforcement of Judgments in

Civil and Commercial Matters) (EEX Convention)
EoL (Exchange of Letters)
EoN (Exchange of Notes)
FSIA ((Australian) Foreign States Immunities Act 1985)
GC (Geneva Convention)
HKSAR (Hong Kong Special Administrative Region)
HRA (Human Rights Act (UK) 1998)
IACtHR (Inter-American Court of Human Rights)
ICCPR (International Covenant on Civil and Political Rights (1966))
ICJ (International Court of Justice (Statute))
ICRC (International Committee of the Red Cross)
IGCO (Interpretation and General Clauses Ordinance) (HKSAR)
ILC (International Law Commission; Draft Articles of the International Law

Commission)
ISAF (International Security Assistance Force) (Afghanistan)
ITLOS (International Tribunal for the Law of the Sea)
JISP (UN Convention on the Jurisdictional Immunities of States and their

Property (2004))
JR (Judgments Regulation (Council Regulation (EC) No 44/2001))
MOU (Memorandum of Understanding)
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716 INDEX

Abbreviations used in the index (cont.)
NDS (National Directorate of Security) (Afghanistan)
OP (Optional Protocol)
OSPAR (Convention for the Protection of the Marine Environment of the

North-East Atlantic)
OZ (Code of Obligations (Slovenia))
PCIJ (Permanent Court of International Justice (Statute))
PRC (People’s Republic of China)
RMP (Royal Military Police)
ROP (Rules of Procedure)
SIAC (UK Special Immigration Appeals Commission)
SOFA (UNPROFOR Status of Forces Agreement (1993))
TC (Torture Convention (1984))
TEU (Treaty on the European Union) (Maastricht Treaty as amended by Treaties

of Amsterdam and Nice)
TFEU (Treaty on the Functioning of the European Union)
TPA (Trade Practices Act 1974) (Australia)
UNAMA (UN Assistance Mission in Afghanistan)
UNCLOS (UN Convention on the Law of the Sea (1982))
UNHCHR (UN High Commissioner for Human Rights)
UNHRC (UN Human Rights Committee; UN Human Rights Council)
UNPROFOR (UN Protection Force)
UNSC (UN Security Council)
VCDR (Vienna Convention on Diplomatic Relations (1961))
VCLT (Vienna Convention on the Law of Treaties (1969))
ZPP (Civil Procedure Act 1999 (Slovenia))

abuse of rights (EC/EU law) 117, 119
jurisprudence

Eichsfelder Schlachtbetrieb 118
Emsland-Stärke 118
Hungary v. Slovak Republic 117, 119

requirements
formal compliance not achieving purpose of rules 118
improper motivation 118, 119

admissibility (ECtHR)
cases referred to the Grand Chamber (ECHR 45(3)) 153-4
jurisprudence

Bălăşoiu 159-60
Barberà, Messegué and Jabardo 158
Blečić 155, 157-8, 159, 162, 179, 180-1, 182-3, 185-7, 213, 236, 240, 241
Broniowski 155, 158
Foti 158
Haroutyounian 158
Hokkanen 158
Humen 158
Kholodov cases 160, 180-1, 182, 187-8, 199, 200, 211, 213-14, 216-17
Moldovan cases 159, 180-3, 186-7, 190, 199, 200, 203-4, 206, 210, 211,

213-14, 216-17
Šilih 154-74, 179-91
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INDEX 717

Streletz, Kessler and Krenz 182
Voroshilov 159-60, 181, 187, 199, 211, 213-14, 216-17
Yağcı and Sargın 158
Zana 158

ratione temporis (temporal jurisdiction) 179-91 see also life, right to (ECHR 2),
obligation to investigate death (“procedural” obligation),
detachability/autonomy of procedural obligation

acts prior to critical date having causal connection with basis of complaint
158-9

“a genuine connection” 162-3, 179-80, 190, 215-16, 237-9
continuing situation 180-2, 203-4, 206-10
real and effective protection of fundamental Convention rights as basis 159,

163, 179, 190
UK approach to 224

situation ceasing to exist before entry into force of ECHR or relevant Protocol
157-8, 159

rejection “at any stage of the proceedings” (ECHR 35(4)) 153-4
admissibility of evidence obtained by torture/confession: see also extradition,

deportation or expulsion to non-ECHR country where risk of breach of
ECHR rights (including “foreign” cases), admissibility of evidence
obtained by torture (ECHR 3); Othman (SIAC)

ECHR 6 and 659-60
evidence obtained contrary to ECHR 3 distinguished 660

independent, impartial and conscientious examination of “real risk” (El Haski) 660
application in Othman 661-83

admissibility of evidence obtained by torture/confession, jurisprudence
El Haski 659-60
Gäfgen 660

admissibility (IACtHR)
jurisprudence

Godı́nez Cruz Case 151
Moiwana Village 152-3
Serrano-Cruz Sisters 151-2
Velásquez Rodrı́guez 151

ratione temporis (temporal jurisdiction) 151-3
admissibility (UNHRC including OP(I) 5)

jurisprudence
Sankara 149-50
SE v. Argentina 148-9

ratione temporis (temporal jurisdiction) 148-50
Afghanistan: see also Evans (transfer of UK detainees to Afghan authorities); ISAF

(general); ISAF (transfer of detainees to Afghanistan/NDS)
Constitution 2004 by article

29 (torture) 524
30 (confession obtained by compulsion) 524

law of
Combat against Terrorist Offences Law 2008 520, 524
Crimes against Internal and External Security Law 1987 520, 524
Prisons Law 2005 524

NDS: see ISAF (transfer of detainees to Afghanistan/NDS)
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718 INDEX

Afghanistan Independent Human Rights Commission (AIHRC), reports on NDS
526-8, 595-7

Amnesty International, reports on NDS (Afghanistan) 531-2
arbitral tribunal (UNCLOS, Annex VII), institution of proceedings 7
arrest or detention, right to take proceedings to establish lawfulness (ECHR 5(4)

and 6(1)) (judicial review/appeal): see also Khodorkovskiy
delays (“shall be decided speedily”) 324-5

time to prepare case 318
jurisprudence

Garcia Alva 319
GB v. Switzerland 324-5
Jabłoński 324-5
Khodorkovskiy 313-23
Lamy 319
Lebedev 321, 324-5
Musiał 323
Nikolova 318
Rehbock 324-5
Sanchez-Reisse 318
Van de Hurk 318

lawyer–client privilege: see lawyer–client privilege (ECHR 6(1), 6(3)(c), 5(3) and
5(4))

procedural fairness (including fair trial/hearing/rule of law) 313-23
as inherent element 318
non-disclosure of evidence/use of “closed material” 319-20
retrospective validation of procedurally flawed detention order 321
right to attend hearings 321
right to reasons for decision/need to reply to every argument 318

scope/extent of right, review “at reasonable intervals” 322-3
Australia

commercial transactions exception to State immunity (FSIA 11) 417-18, 419-29
“all the parties are foreign States” exclusion (FSIA 11(1)(a)(i))/exclusion of

special entity (FSIA 22) 410
“commercial transaction” (FSIA 11(3)) 417
contract, arrangement or understanding restrictive of trade (TPA 45),

applicability to 420-1, 428-9
“contract for the supply of goods or services” (FSIA 11(3)(a)) 420-8
non-contractual arrangements 418, 428-9
public and private law rights, distinguishability 418, 422-3, 425-6, 427

Constitution by section
51(xx) (foreign corporation) 407
75(v) (original jurisdiction: mandamus, prohibition or injunction) 404
76(ii) (“arising under a federal law”) 410

double criminality
definition 376
equivalent act or omission, criteria/relevant factors

differences between criminal justice systems 395
“identity” of crime as over-exigent requirement 375-6, 377, 381
facts amounting to offence at the time, sufficiency 402

reciprocity requirement as basis of doctrine 376
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INDEX 719

double criminality/extraditable offence, critical date/non-retroactivity/nullum
crimen nulla poena sine lege considerations 370, 385, 389-96

interrelationship between non-retroactivity and double criminality 375-8,
381

Evidence Act 1995 by section, 38(1)(b) (unfavourable witnesses:
“cross-examination” in absence of genuine attempt to give evidence) 403-4

executive certificate/statement, conclusiveness in relation to foreign relations
matters, State immunity entitlement: see FSIA 1985 by section, 40(1)
(certification by Minister of Foreign Affairs) below

external affairs power (Constitution 51(xxix)), State immunity matters 410
extraditable offence, classification as

definition (EA 5) 372, 384, 391-2
“enumerative method” 394

Extradition Act 1988 by section
3(c) (principal objects: compliance with obligations under extradition treaties)

384
5 (definitions)

extraditable offence 372, 384, 391-2
extradition country 340-1, 341 n. 18, 372
text (extracts) 341 n. 18

7(c) (extradition objection: risk of prejudice at trial, prosecution or punishment
for race, religion, nationality or political opinions) 337-8, 341-7, 350-9,
388-9: see also extradition objection (political opinion) (EA 7(c)) below

text 341, 350
7(d) (double criminality: critical date: conduct in Australia at time of request)

388-9
11(1)(a) (application to specified extradition country subject to limitations

necessary to give effect to bilateral extradition treaty) 372-3, 389
basis of provision 372-3

12(1) (provisional arrest warrant: issue by magistrate) 347, 371, 372, 384
15(2) (remand in custody/on bail) 384
16(1) (notice by AG: receipt of requests) 372, 384
18 (consent to surrender) 372
19 (determination of eligibility for surrender) 371, 372
19(2)(d) (substantial grounds for extradition objection) 340

text 340-1, 349-50
19(9) (determination of eligibility for surrender: action following) 384-5, 387-8
21 (review of magistrate’s order) 338, 341, 372
21(2)(a) (confirmation of magistrate’s order) 341
21(2)(b) (quashing of magistrate’s order and ancillary orders) 341
21(3) (appeal to Full Court of the Federal Court) 341, 370
21(6)(d) (“shall have regard only to the material that was before the magistrate”)

341
22(1) (definitions)

“eligible person” 384-5, 387-8
“qualifying extradition offence” 387-8

22(2) (surrender determination by AG) 369, 370, 372-3, 387-90
obligation to give reasons 402-4

22(3) (surrender: limitations) 388-9
22(3)(a) (no extradition objection: AG’s satisfaction) 350
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720 INDEX

Australia (cont.)
22(3)(e) (refusal as a result of EA 11 limitations) 373, 378, 389-90, 391-2

text 390 n. 91
23 (surrender warrants) 372
26 (surrender warrants: form and execution) 372
42 (speciality) 395-6

extradition agreement, interpretation
applicable law

common law 374-5
customary international law 374-5
VCLT 374-5

liberal 374-5
Extradition (Croatia) Regulations 2004, 4 (Croatia as “extradition country”)

349
Extradition (Hungary) Regulations 1997

3 (Hungary as “extradition country”) 372, 389
4 (applicability of Act to Hungary (EA 11(1)(a)) 372

extradition objection (political opinion) (EA 7(c))
causal connection requirement

“by reason of” 356-7
link between mitigating factor and political opinion 346-7, 357-8
“punishment” 345-6, 351

differential treatment, relevance 344-5, 357
history of provision in date order 355-6

Extradition Act 1879 (Imp)/Fugitive Offenders Act 1881 provisions 342
European Convention on Extradition (1957) (ECE 3) 342, 355-6
proposed changes following extradition of Chief Anthony Enahoro (1963)

342-3
“Rendition of Fugitive Offenders within the Commonwealth Scheme”

(1966) 343, 356
Commonwealth legislation (1966) 343-4
Fugitive Offenders Act 1967 (UK) 344
Extradition Act 1988 (Cth) 344

extradition procedure
burden/standard of proof 350, 365
summary 349, 372, 384

extradition, requirements/relevant factors, statutory authority 368-9, 391-2
FSIA 1985

ALRC Report and
“Foreign State Immunity not Immunity from Substantive Law” 411-12
object and purpose of FSIA 409

consistency with common law/replacement of 411-12
criminal/regulatory proceedings 425-6
foreign practice compared 415-17
as sole basis for immunity 409

FSIA 1985 by section
3(1) (definitions: “foreign State”) 409-10
3(1) (definitions: “separate entity”) 410
6 (savings of other laws conferring an immunity or privilege) 409
9 (general immunity)

“except as provided by or under this Act” 410
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INDEX 721

“jurisdiction” 411-12
text 409

10 (submission to the jurisdiction), applicability to separate entities (FSIA 22)
412

11(1) (commercial transactions exception) 417-18
public and private law rights, distinguishability 418, 422-3, 425-6, 427
text 410

11(2)(a)(i) (“all the parties are foreign States” exclusion) 410
11(2)(a)(ii) (“proceeding concerns a payment . . . ”) 427
11(3) (“commercial transaction”) 417

text 417
“without limiting the generality of the foregoing” 417

11(3)(a) (“commercial transaction”: “contract for the supply of goods or
services”) 420-8

22 (application of FSIA to separate entities) 410
27 (default judgment) 413
38 (power to set aside process), text 412
40(1) (certification by Minister of Foreign Affairs), “one-voice principle”

409-10
jurisdiction, definitions 410-12
law of, Foreign Proceedings (Excess of Jurisdiction) Act 1984 424-5
separate entity, definitions: see FSIA 1985 by section, 3(1) above
speciality (extradition)

EA 42 395-6
extradition treaty provisions 395-6

State agency/State entity, classification as (in particular for purposes of State
responsibility and State immunity), national airline: see Garuda (national
airline immunity) (appeal to High Court)

State immunity, as matter “arising under a federal law”/relating to conduct of
foreign relations (Constitution 76(ii) and 51(xxix)) 410

State immunity, procedural aspects, non-appearance, effect, court’s obligation to
satisfy itself as to absence of immunity 413

State immunity, theory/doctrine
Garuda 408-9, 410-13
immunity as procedural bar and liability distinguished, “immunity” as

“privilege” 411-12
Trade Practices Act 1974 by section, 45 (contracts, arrangements or

understandings that restrict dealings or affect competition) 420-1, 428-9
treaty interpretation, parties’ intention, at time of conclusion (“contemporaneity”),

text, context and purpose in light of extrinsic material at time of
implementing legislation 382

treaty interpretation (VCLT 31(2)) (context), 42(e), grammatical link between
clauses 395

treaty interpretation (VCLT 31(3)) (points to be taken into account together with
context)

subsequent agreement between the parties regarding the interpretation or
application of the treaty (VCLT 31(3)(a)), informal executive
understanding as 391-2

subsequent practice in application of treaty establishing agreement between the
parties regarding its interpretation (VCLT 31(3)(b)), request for
extradition under treaty 381-2
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722 INDEX

Australia–Hungary Extradition Agreement (1995): see also Zentai (extradition: war
crimes/non-retroactivity), Australia–Hungary Extradition Agreement
(1995)

interpretation principles 374-81
ordinary principles of statutory interpretation 391-2
parties’ intention at time of conclusion/implementing legislation 382
request for extradition as subsequent agreement between parties regarding

interpretation (VCLT 31(3)(a)) 381-2, 390-2, 397-402
summary of provisions 375-81

Australia–Hungary Extradition Agreement (1995) by article
1 (undertaking to extradite) 375-81, 391-2

text 392 n. 102
“who is wanted for prosecution” 382 n. 50

2 (extraditable offences), text 392-3
2(1) (double criminality) 375-81

“offences however described” 393-4
text 385

2(2) (double criminality: relevant factors) 378
2(2)(b) (double criminality: relevant factors: totality of the alleged acts or

omissions) 390-1, 393-4, 401
2(5)(a) (double criminality: requirements: existence of offence under law of

requesting State at time of offence/non-retroactivity) 370, 379-83, 385,
388-96

3 (exceptions) 381
text (extracts) 393 n. 104

3(1)(d) (final judgment in requested State or third State) 395
3(2)(b) (decision by requested State not to prosecute) 395
3(2)(d) (offence committed wholly in requested State) 395
3(2)(e) (prosecution pending in requested State) 395
12(1)(a) (speciality) 395-6

text 395 n. 109

belligerent occupation (jus in bello), protected persons (GC IV 4), treatment of: see
protected persons, regulations relating to internment (GC IV 79-135)

Bosnia and Herzegovina, Constitution (1995 as amended) by article, III(3)(3),
general principles of international law as integral part of law 496

China, People’s Republic of (PRC), State immunity, theory/doctrine, absolute
theory, applicability in HKSAR 457-8

CJEU/ECJ/CJEC jurisdiction, interpretation of Community treaties (EC 292/EA
193) (exclusive jurisdiction): see Mox Plant (Commission v. Ireland)
(infringement of EC 292/EA 193)

CJEU/ECJ/CJEC preliminary ruling (TFEU 267 [234] [177]): see also Mahamdia
(CJEU preliminary ruling (TFEU 267))

interpretation of mixed agreement
in case of concurrent competence 13
“integral part of EC/EU legal order” requirement 12-13
jurisprudence

Commission v. France (Case C-239/03) 12, 14, 15-16, 44
Commission v. Ireland (Case C-13/00) 12, 14-15
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INDEX 723

Dior 12
ERTA 13, 17, 21
Haegeman 12-13
Hermès 12
IATA and ELFAA (Case C-34404) 44
Mox Plant (Commission v. Ireland) 11-18, 40-51
Nederlandse Spoorwegen 12
Open Skies cases 13, 14
Opinion 2/91 17, 21
Pêcheurs de l’étang de Berre 15 n. 35
Razanatsimba 12

UNCLOS (1982) 11-18, 43-4
“within Community competence” requirement 12-13

CJEU/ECJ/CJEC, procedural matters, costs (ROP 87 [69]), unsuccessful party 22,
57

CJEU/ECJ/CJEC, Rules of Procedure (CJEU/ECJ/CJEC)
69(2) (costs: unsuccessful party) 121
69(4) (costs: intervening Member States and institutions) 57, 121

commercial activity exception to State immunity: see also Australia, commercial
transactions exception to State immunity (FSIA 11)

public and private law rights, distinguishability 418, 422-3, 425-6,
427

compensation for breach of ECHR (just satisfaction obligation (ECHR 41
[50])), right to/measure: see also just satisfaction obligation (ECHR 41
[50])

non-pecuniary loss
distress and fear/anxiety 330

delay in investigating death 175-6
competences (EC/EU prior to Lisbon Treaty)

concurrent competence 13
cooperation obligation (EC 10 [EC 5]) 21-2, 54-7: see also Mox Plant (Commission

v. Ireland) (infringement of EC 292/EA 193), cooperation obligation
including abstention from any measure which could jeopardize the
attainment of Treaty objectives (EC 10)

consultation obligation 21-2
external relations including treaties with third parties, particular importance 21,

55
jurisprudence

Commission v. Luxembourg (Case C-266/03) 21
ERTA 21
Kupferberg 21

environmental policy (EC 175)
marine pollution 13-14, 45-9
treaties with third parties relating to (EC 174(4) [130r]) 13 n. 22, 45
UNCLOS (1982): see UNCLOS (1982) below

UNCLOS (1982) 11-18, 23-33
EC Declaration on the competence of the Community with regard to Part XI

of UNCLOS (1998) 13, 16-17
extracts (including Annex) 24-33
Irish declaration (21 June 1996) 23
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724 INDEX

competences (EU post-Lisbon Treaty) (Union/Member State)
conferral principle (TEU 5(1)), absence of issue from TEU/TFEU, effect 104
diplomatic relations of Member States including VCDR (1961) 104

competences (Euratom), cooperation obligation including abstention from any
measure which could jeopardize the attainment of Treaty objectives
(Euratom 192(1)) 21-2: see also Mox Plant (Commission v. Ireland)
(infringement of EC 292/EA 193), cooperation obligation including
abstention from any measure which could jeopardise the attainment of
Treaty objectives (EC 10 [5]/Euratom 192(2))

compulsory jurisdiction (Optional Clause) (PCIJ 36/ICJ 36(2)), acceptance and
implementation, jurisprudence, Right of Passage over Indian Territory
147-8

Contractual Obligations, European Convention on the Law Applicable to (1980)
(Rome Convention) (replaced by EC Regulation No 593/2008 of 17
June 2008), designation of courts of non-contracting parties 77 n. 48

costs (CJEU/ECJ) 121
Croatia

Constitution 1991/2 by section, 14 (equality before the law) 348
Criminal Code 1993 by article

120 (war crimes against the civilian population) 337, 347-8
122 (war crimes against prisoners of war) 337, 347-8

as “extradition country” (Australia) 349
war crimes, punishment/sentencing

service in Croatian armed forces as mitigating factor 338-40, 345-7, 355, 357-9,
365

evidence of 338-40, 351-3, 357-8, 361, 365
Crown immunity

“Crown” 441-2
history and scope of concept 440-2
jure imperii/jure gestionis, relevance of distinction 456-8
jurisprudence

Bradken Consolidated v. Broken Hill Proprietary Co. Ltd 441
Canadian National Railways v. Croteau 441
Chadee v. Norway House First Nation 441-2
Gilleghan 440-1
Hua Tian Long 440
Mellenger 441
RESI Corp. v. Sinclair 440
Townsville Hospitals Board v. Council of the City of Townsville 441

responsibility for determining (executive vs court) 465-6
statutory limitation 442
waiver, State immunity rules, applicability 458

customary international law, treaties and other international instruments
reflecting (examples), Torture Convention (1984) 702-3, 710-13

deportation/forcible transfer from occupied territory, prohibition (GC IV 49),
GC IV 45, GC IV 132 and GC IV 133 obligations in relation to 621-2

detainees’ rights (ECHR 5): see also inhuman or degrading treatment (ECHR 3),
detention/imprisonment as; inhuman or degrading treatment (ECHR 3),
jurisprudence relating in particular to detention/detention conditions;
Khodorkovskiy
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INDEX 725

diplomatic functions/“diplomatic activity” (VCDR 3(1)), jurisprudence,
Mahamdia 73, 79, 88

diplomatic premises, definition (VCDR 1(i))/classification as, as “branch, agency
or establishment” of sending State (JR 18(2)) 69-75

diplomatic protection of persons other than investors, presumption of innocence
and 306

double criminality: see also double criminality/extraditable offence, critical
date/non-retroactivity/nullum crimen nulla poena sine lege considerations;
extraditable offence; speciality (extradition)

applicable law/status of rule, customary international law 376
definition 376
equivalent act or omission, criteria/relevant factors

differences between criminal justice systems 395
“identity” of crime as over-exigent requirement 375-6, 377, 381

extradition agreement provision 393-4
facts amounting to offence at the time, sufficiency 402

“totality of the alleged acts or omissions” 390-1, 393-4, 401
jurisprudence

Riley 376, 377, 380 n. 44, 395
Truong 388-9

reciprocity requirement as basis of doctrine 376
double criminality/extraditable offence, critical date/non-retroactivity/nullum

crimen nulla poena sine lege considerations 370, 385, 389-96
critical date, request for extradition 388-9
interrelationship between non-retroactivity and double criminality 375-8, 381
requirements, offence in requesting State at time of commission 370, 379-82, 385,

388-96, 397-402

EC Treaty (EC) (1957) (including amendments prior to Lisbon Treaty (2007)),
interpretation, dispute settlement, exclusive jurisdiction (EC 292): see Mox
Plant (Commission v. Ireland) (infringement of EC 192/EA 193)

EC/EU Directives, 2004/38/EC: see freedom of movement (TFEU 21 [TEC
18])/Directive 2004/38

EC/EU law, abuse of rights: see abuse of rights (EC/EU law)
EC/EU law, interpretation

jurisprudence (“weaker party” rule)
Glaxosmithkline 70 n. 22, 87
Ivenel 87
Mahamdia 69-71, 75, 78, 87, 90
Mulox 87
Rutten 87

object and purpose/spirit and purpose (teleological approach) (VCLT 31(1)) 70-1
interpretation most favourable to the weaker party 70-1, 78, 87, 90

Regulation implementing UNSC resolution 70
strict/literal approach 70

EC/EU legal order
autonomy/independence, exclusive jurisdiction of CJEU/ECJ (EC 220) and 9, 49
international law, compliance obligation, jurisprudence

Hungary v. Slovak Republic 116-17
Kadi and Al Barakaat International Foundation 116-17
Racke 115, 116
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726 INDEX

EC/EU Treaties, enforcement (TFEU 259 [EC 227] Member State proceedings)
applicability to citizenship provisions 103-4, 112-13
Hungary v. Slovak Republic 92-121
object and purpose 120

EC/EU Treaties, interpretation or application (TFEU 344/EC 292/EA 193)
(exclusive jurisdiction): see also CJEU/ECJ/CJEC preliminary ruling
(TFEU 267 [234] [177]); EC/EU Treaties, enforcement (TFEU 259 [EC
227] Member State proceedings); Mox Plant (Commission v. Ireland)
(infringement of EC 292/EA 193)

preservation of autonomy of EC/EU legal order as object 9
reliance on Community law before non-Community tribunal (EC 292/EA 193)

18-21, 51-4
“[the Tribunal] shall apply this Convention and other rules of international law

not incompatible with this Convention” 19-21
EC/EU treaties with third parties (TFEU 218 [EC 300])

environmental agreements (EC 174(4) [130r]) 13 n. 22
content of agreements not yet subject of Community rules 45

interpretation
EC Treaties and treaties with third parties distinguished, identical provisions 87
uniform application/common interpretation by all Member States, need for 71,

86, 87
jurisprudence, IATA and ELFAA 44
UNCLOS, status

dispute-settlement provisions as part of EC/EU legal order 17-18
EC approval (Council Decision 98/392/EC of 23 March 1998) (including

extracts) 23-5
as mixed agreement 11-18, 43-4

ECHR (1950), applicability to claims arising before entry into force/retroactive effect
(VCLT 28), life, right to (ECHR 2), detachability/autonomy of procedural
obligation and 158, 159-64, 185-6, 189, 207, 208-9, 234, 240, 241, 242

ECHR (1950), interpretation, subsequent changes, need to reflect (“living tree”
principle) (VCLT 31(3)(c)), right to life (ECHR 2(1) procedural
obligation) 199, 229-30, 235, 244

ECHR (1950), justified restrictions/interference
limitation to purpose for which prescribed (ECHR 18) 325, 329

ancillary role 327, 329
burden/standard of proof 327-9
jurisprudence

Cebotari 328
Gusinskiy 327, 328, 329
Sisojeva 328

ECHR (1950) and municipal law
ECHR rights and HRA rights created by reference to the Convention

distinguished 207-8, 209-10
presumption of compatibility/obligation to interpret in manner compatible with:

see Human Rights Act 1998 (HRA) by section, 3(1) (interpretation of
legislation: “in a way compatible with the Convention rights”)

ECtHR judgments, binding force and execution (ECHR 46 [53 and 54])
choice of means 331-2
jurisprudence

Abbasov 331-2
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INDEX 727

Aleksanyan 331-2
Assanidze 331-2
Broniowski 331-2
Hasan and Eylem Zengin 331-2
Karanović 331-2
L v. Lithuania 331-2
Maksimov 331-2

legal certainty considerations 162, 179, 184-5, 190, 242, 247-8
municipal courts and, obligation to follow/keep pace with evolving ECtHR

jurisprudence (“living tree” principle) 199, 229-30, 235, 244
request for court to indicate specific measures 331-2

ECtHR jurisdiction/role and powers (including ECHR 19 and ECHR 32),
ECHR 25 and 46 declarations, Slovenia (28 June 1994), text 146

ECtHR Rules of Court (1998)
24 (composition of Chamber) 128
24(3) (substitute judges) 128
26(1) (constitution of Chamber) 128
52(1) (allocation of cases) 128
54A(2)(b) (joinder of merits and admissibility: parties’ submissions) 128
59(1) (parties’ observations) 258
59(3) in fine (need for hearing) 258
59(3) (public hearing) 128
74(2) (separate opinions) 178

employment contract (locally engaged staff in diplomatic mission)
State immunity and, Judgments Regulation (44/2001/EC), effect 88-9
State immunity from jurisdiction, JISP 11 67-8

Equatorial Guinea, fair trial, alleged failure to observe, Mann 703-5
EU/EC Regulations in date order, 44/2001 (recognition and enforcement of

judgments in civil and commercial matters): see recognition/enforcement
of judgments in civil and commercial matters (Council Regulation (EC)
No 44/2001) (Judgments Regulation)

Euratom Treaty (1957) (EA), interpretation: see Mox Plant (Commission v. Ireland)
(infringement of EC 292/EA 193), interpretation of Community Treaties
(EC 292/EA 193) (exclusive jurisdiction)

European citizenship (TFEU 18-25 [EC 17-22])
as fundamental status of nationals of Member States (TFEU 20 [TEC 17]) 116
Head of State, applicability to 105, 111, 112, 116
jurisprudence

Dereci 116
D’Hoop 116
Garcia Avello 116
Grzelczyk 116
Rottmann 116
Ruiz Zambrano 116

Evans (transfer of UK detainees to Afghan authorities)
allegations by Canadian transferees 572-6
allegations by UK transferees 561-71

NDS investigations and report 570-1
Prisoner A: NDS Kabul 564-5
Prisoner B: NDS Kabul 565-6
Prisoner C: NDS Kabul 566
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728 INDEX

Evans (transfer of UK detainees to Afghan authorities) (cont.)
Prisoner D: NDS Kandahar/Kabul 567
Prisoner E: NDS Lashkar Gah 568-9
Prisoner G: Lashkar Gah 569-70
Prisoner X: Lashkar Gah 561-4

allegations to Afghan judge post-hearing 571-2
Court’s discussion and conclusions 595-606

confessions, significance of role 596-7
current situation as focal point 603-6

differentiation between facilities 603
NDS Kabul Department 17 603
NDS Kandahar 604-5
NDS Lashkar Gah 605, 606
transfer of detainees/staff between facilities 603

evaluation of assurances (Afghanistan–UK MOU and EoL) in the letter 597-9
implementation/NDS disengagement from 597-9

evaluation of assurances (Afghanistan–UK MOU and EoL) in practice 599-606
Lashkar Gah 600-1
likelihood of other abuses 602
NDS Kabul (Department 17) 599-600
NDS Kandahar 600, 605-6
private visits, importance 600-1
relevant considerations 599

evidence of independent reports 595-7
finding of real risk in absence of specific safeguards 597
impossibility of establishing truth of allegations 601-2

presumption of truth 602
inadequacy of safeguards 602-3
reservation on application for judicial review 606

factual background including applicable law and summary of law and UK practice
on transfers 519-22: see also ISAF (transfer of detainees to
Afghanistan/NDS)

history of transfers 522-4
NDS, status, role and reports on 524-37

legal framework 576-81
applicability of ECHR 3 principles 577
as class complaint 577-9
compliance with policy as issue 576-7
“substantial grounds for believing in a real risk”/ECHR 3 test

assurances, evaluation 579-81
Court’s responsibility for determining 577

parties’ submissions
claimant 581-8
Government 588-95

procedural matters (introduction) 516-19
cross-examination of defence witnesses, reasons for refusal 518
handling of material covered by public interest immunity or statutory

restrictions on disclosure 517-18
evidence, evaluation, inherent plausibility test 462
executive certificate/statement, conclusiveness in relation to foreign relations

matters, State immunity entitlement 409-10
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INDEX 729

exhaustion of local administrative or judicial remedies (ECHR 35(1)
[26/27(3)]), jurisprudence, Šilih 164

extraditable offence, classification as
as absolute standard 577
definition: see also Australia–Hungary Extradition Agreement (1995) by article, 2

(extraditable offences)
Australia (Extradition Act 5) 372, 384, 391-2

“enumerative method” 394
retroactivity: see double criminality/extraditable offence, critical

date/non-retroactivity/nullum crimen nulla poena sine lege considerations
extradition agreement

compliance
limitations on extradition legislation required by agreement 372-3: see also

Australia, Extradition Act 1988 by section, 11(1)(a) (application to
specified extradition country subject to limitations necessary to give effect
to bilateral extradition treaty)

UN Model Treaty on Extradition (1990) 395-6
extradition agreement, interpretation

applicable law
common law 374-5
customary international law 374-5
VCLT 374-5

liberal 374-5
principle of double criminality and 379-82
request for extradition under agreement as subsequent practice establishing

agreement between parties (VLCT 31(3)) 381-2
extradition, deportation or expulsion to country where risk of breach of human

rights including torture/inhuman treatment and “flagrant breach of
justice” (“foreign cases”), jurisprudence

Ahmad v. USA 614-15
AS (Libya) 579
Batayav (No1) 578-9
Drozd and Janousek 662
Hariri 578-9
MT (Algeria) 614
Muzafar Iqbal 577-8
Othman 614, 687
RB (Algeria) 580-1
Saadi 579
Soering 577, 711-12

extradition, deportation or expulsion to country where risk of human
rights breaches, assurances/measures to guarantee protection
614-15

evaluation obligation, relevant factors, secret assurance 579-81
requesting country’s “concessions” at extradition hearing 705

extradition, deportation or expulsion to country where risk of torture or
inhuman or degrading treatment (including ECHR 3/ICCPR 7/TC 3)

absence of non-refoulement obligations
ACHPR 710
ICCPR 710

applicability to, ISAF transferees 577
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730 INDEX

extradition, deportation or expulsion to country where risk of torture . . . (cont.)
benchmark/threshold, “consistent pattern of gross, flagrant or mass violation” (TC

3), UN Special Rapporteur’s report (2004) 579
class claim 577-9
customary international law obligations 702-3, 710-13

extradition, deportation or expulsion to non-ECHR country where risk of
breach of ECHR rights (including “foreign” cases) : see also Othman
(SIAC)

admissibility of evidence obtained by torture (ECHR 3) 662-3
burden/standard of proof/real risk test 662-3
requesting country, Equatorial Guinea 703-5

Extradition, European Convention on (1957), speciality principle (ECE 14)
395-6

extradition procedure: see also Australia, extradition procedure, burden/standard of
proof

person objecting to 350, 365
prima facie case 706-9, 713

jurisprudence
Cabal 350
Harris 349
Kainhofer 349
Vasiljkovic 349

extradition, refusal, grounds, extradition objection (political opinion) (EA 7(c)): see
Australia, extradition objection (political opinion) (EA 7(c))

extradition, requirements/relevant factors, statutory authority 368-9, 391-2

fair trial/fair hearing (ECHR 6)
challenge to lawfulness of pre-trial detention 299
lawyer–client privilege 311-12
public hearing/in camera proceedings (ECHR 6(1)), jurisprudence

Lebedev 299, 300-1
Reinprecht 299, 300-1, 318

public hearing/in camera proceedings (ECHR 6(1)), pre-trial/hearing proceedings
299, 300-1, 318

freedom of movement (TFEU 21 [TEC 18])/Directive 2004/38
Head of State, applicability to 104-7, 116-17
jurisprudence

Lassal 116
McCarthy 116

restrictions, grounds (Art. 27(1)), public security 107
text (Directive) by article

5(1) (obligation to grant Union citizens leave to enter territory) 108
27(1) (restrictions: grounds) 108
27(2) (restrictions: proportionality, personal conduct, previous criminal

convictions) 109
30 (notification of Art. 27(1) decision) 109

Garuda (national airline immunity) (appeal to High Court)
appellant’s arguments/comments on (Heydon J) 421-8
“commercial transaction” 417-18, 419-29

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03676-5 - International Law Reports: Volume 153
Edited by Sir Elihu Lauterpacht, Sir Christopher Greenwood and Karen Lee
Index
More information

http://www.cambridge.org/9781107036765
http://www.cambridge.org
http://www.cambridge.org


INDEX 731

judgments
French CJ, Gummow, Hayne and Crennan JJ 407-18

conclusions 417-18
Heydon J 419-29

Orders 419, 429
procedural history 408, 419

ACCC proceedings 413-14
issues on appeal 414-15, 420
primary proceedings/summary of judgment of Jacobson J 414-15
statement of claim (2 September 2009) 420-1

explanations/particulars (21 January 2010) 421
review of foreign jurisprudence 415-17
State immunity, theory/doctrine 408-9, 410-13
status of Garuda 407-8
summary of FSIA 1985 409

Geneva Conventions (1949), compliance obligation, Australia/UK/US MOU on
the transfer of Iraqi prisoners of war and detainees (23 March 2003) 611,
612-14

Germany, Federal Republic (FRG)
Civil Procedure Code (ZPO) (including amendments prior to 2005) by section
38(2) (forum selection agreement: permitted agreement) 62

text 82
Constitution of the Courts Law (GVG) by section

18 (diplomatic immunity), text 82
20 (diplomatic immunity and immunity of invited State representatives), text 82

habeas corpus, jurisprudence (general including control test)
Al Haq 626-7
Khawaja 622, 632-3
Muboyayi 622-3
Mwenya 623, 627-8
Sankoh 629-30
Sekgome 623, 644
Zabrovsky 625-7

habeas corpus, jurisprudence (territorial limitation/applicant outside the
jurisdiction)

Barnardo v. Ford 623, 639-41, 644
Hicks 643
O’Brien 622-6, 639-41, 642, 644
Rahmatullah 1 644-6
Rahmatullah (Divisional Court) 644

habeas corpus (other than USA): see also Rahmatullah entries
definition/nature of remedy

flexibility 622-3
judicial review distinguished 632-4, 640
as a right/non-discretionary nature 622

effectiveness/control requirement 617, 623-30, 638-48
burden/standard of proof 628-30
requirement to test control and direction as to means of doing so distinguished

628-9, 630, 631-2

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03676-5 - International Law Reports: Volume 153
Edited by Sir Elihu Lauterpacht, Sir Christopher Greenwood and Karen Lee
Index
More information

http://www.cambridge.org/9781107036765
http://www.cambridge.org
http://www.cambridge.org


732 INDEX

habeas corpus (other than USA) (cont.)
history and development of concept 638-9
purpose, to require reasons for detention 622
scope of review

legality of detention/act of State doctrine 626-7, 640
review of State’s own conduct distinguished 630-2

territorial limitation/applicant outside the jurisdiction 639-41
detainee lawfully handed over to third State 642-3, 646, 647-8

wrongdoing of applicant (violentia non fit injuria), relevance 622, 623
Head of State

freedom of movement (TFEU 21/Directive 2004/38), applicability 104-7,
116-17

functions/powers, promotion of State’s interests 104
nationality/citizenship, EU citizenship 105, 111, 112, 116
private acts, capacity for 105

Head of State, inviolability of person (VCDR 29) (including right to respect and
protection of dignity), attack on dignity, acts possibly amounting to,
Internationally Protected Persons Convention (1973) 117

Hong Kong Special Administrative Region (HKSAR)
Basic Law 1990 by article

1 (HKSAR as inalienable part of PRC) 440
7 (land and natural resources as State property) 440
12 (HKSAR as PRC local administrative region enjoying high degree of

autonomy) 440
19 (judicial power: acts of State), determination of State immunity and 457-8

Crown immunity: see also Hua Tian Long, Crown immunity
continuation of common law immunity 447-9
Ma Wai Kwan David 448

Interpretation and General Clauses Ordinance (IGCO), “Her Majesty” 449-51
State immunity from jurisdiction, applicability in own courts, foreign State

immunity distinguished 437-8
State immunity, theory/doctrine, restrictive theory, adoption in/pre-handover,

PRC attitude to, relevance 457-8
status (Basic Law 12), “one country, two systems”, State immunity considerations

437-8
Hua Tian Long

Crown immunity
Court’s comments on nature of proceedings 465-6
Court’s decision (PRC’s entitlement to common law Crown immunity as

successor to British Crown) 447-9
“Her Majesty” (IGCO, Sch. 8) 449-51
history and scope of concept 440-2
Hong Kong before July 1997 (including CPO) 442-3
Hong Kong post-1 July 1997 443-51

defendant’s arguments 444-6, 447
plaintiff’s arguments 443-4, 447
supplementary submissions 446-7, 449-51

jure imperii/jure gestionis, relevance of distinction 456-8
status of GZS (defendants), parties’ arguments 451-3

Order 464-5
procedural and factual background 432-5
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INDEX 733

chronology of proceedings 434-5
evidence 435-6

State immunity
entitlement of political subdivision/constituent State of federation, applicability

(“modified” sovereign immunity) 438-40
general review of concept 436-7

status of GZS (defendants) 451-8
control test 455-6
court’s analysis and decision 455-8
expert evidence

Court’s evaluation 453-4
defendant 453, 454-5
plaintiff 453

summary of Court’s decision 464
waiver of immunity/knowledge of rights 458-64

Court’s evaluation of the evidence 462-3
parties’ arguments

defendant 459-60
plaintiff 459, 460-1

requirements 458-9
Human Rights Act 1998 (HRA)

ECHR, relationship with
ECHR rights and HRA rights created by reference to the Convention

distinguished 207-8, 209-10, 224
presumption of compatibility (including legislation prior to HRA)

219-20
ECtHR compliance obligation (ECHR 46 [53 and 54])/ “must take into account”

(HRA 2(1)(a)) 222-4
non-application for good reasons 230
obligation to follow evolving ECtHR jurisprudence (“living tree principle”) 199,

229-30, 235, 244
interpretation/determination of Parliament’s intention: see also Human Rights Act

1998 (HRA) by section, 2(1)(a) (interpretation of Convention rights:
decisions and opinions of ECtHR); Human Rights Act 1998 (HRA) by
section, 3(1) (interpretation of legislation: “in a way compatible with the
Convention rights”)

aids
contemporary background material 218
HRA text 218, 231
legislative history 218
object and purpose (bringing human rights home) 218, 225, 248-9
subsequent ECtHR jurisprudence 218, 219-20, 231

intention of Parliament as determinant 218, 249-52
retroactivity (section 22 principle)/applicability to acts occurring before entry into

force 208-9, 218-19, 220-1, 224-5, 229, 232, 235, 243-4, 250-2: see also
Human Rights Act 1998 (HRA) by section, 6(1) (actions of public
authority incompatible with Convention: unlawfulness), interrelationship
with ECHR 2/as mirror image; life, right to (ECHR 2), jurisprudence
(obligation to investigate death); McCaughey (right to life (ECHR 2),
procedural obligation/compliance obligation (HRA 6))

temporal connection concept (Šilih) 224, 240-5
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734 INDEX

Human Rights Act 1998 (HRA) by section
2(1)(a) (interpretation of Convention rights: decisions and opinions of ECtHR):

see Human Rights Act 1998 (HRA), ECtHR compliance obligation
(ECHR 46 [53 and 54])/ “must take into account” (HRA 2(1)(a))

3(1) (interpretation of legislation: “in a way compatible with the Convention
rights”) 225

6(1) (actions of public authority incompatible with Convention: unlawfulness): see
also McCaughey (right to life (ECHR 2), procedural obligation/compliance
obligation (HRA 6))

applicability to ECHR 2 procedural obligation originating in event prior to
entry into force of HRA 206-10, 227-9, 245, 252

inquests as provided for under UK law, compliance with ECHR 2(1)
requirements 226-7, 230

interrelationship with ECHR 2/as mirror image 206-9, 218-20, 222, 224-5,
227, 232, 243-4, 245, 246-7, 250-2

8(1) (unlawful act of public authority: remedy), 7(6)(a) (“legal proceedings” for
purpose of HRA 7(1)(b): proceedings brought by public authority)
227-8

22(4) (acts prior to entry into force) (transitional provisions): see Human Rights
Act 1998 (HRA), retroactivity (section 22 principle)/applicability to acts
occurring before entry into force

Human Rights First, reports on NDS (Afghanistan) 533
Human Rights Watch, reports on NDS (Afghanistan) 532-3, 595-7
Hungary (pre-Austro-Hungarian Empire), Criminal Code by article, 278 (murder)

369 n. 3
Hungary (1989- (Third Republic))

Criminal Code 1878 (Act V, Art. 278) (murder) 369 n. 3, 382-3
Criminal Code 1978 (Act IV, s 165) (war crimes) 371, 383-4, 397
as “extradition country” (Australia) 372, 389

Hungary v. Slovakia (TFEU 259 proceedings)
abuse of rights (EC/EU law) 117, 119
AG’s opinion (Bot) 94-107

assessment of parties’ arguments 103-7
background

factual and procedural background 94-8, 109-12
legal context (extracts from Directive 2004/38) 108-9

competencies TEU 5
conferral principle (TEU 5(1)) 104
diplomatic relations of Member States including VCDR (1961) 104

costs 121
Court’s findings

complaint 1 (breach of freedom of movement obligations) 116-17
complaint 2 (risk of repetition) 120
complaint 3 (abuse of rights) 118-19
complaint 4 (request for interpretation of EU law) 120

Court’s judgment 107-21
EU system/compliance with international law obligation 116-17
European citizenship (TFEU 18-25), as fundamental status of nationals of

Member States/applicability to Heads of State 105, 111, 112, 116
freedom of movement (TFEU 21 [TEC 18])/Directive 2004/38 113-17
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INDEX 735

Head of State, applicability to 104-7, 116-17
restrictions on grounds of public security 107

Head of State, status and privileges under international law 116-17
jurisdiction (TFEU citizenship provisions) 103-4, 112-13
parties’ complaints and arguments

Hungary 98-100, 102-3, 113-14, 117-18, 119-20
Hungary (text of application) 107-8
Slovak Republic 98, 100-2, 103, 114-16, 118, 119, 120

inhuman or degrading treatment (ECHR 3)
conditions in courtroom/at trial (confinement in cage) 290-2
detention conditions as 283-90

evidential difficulties 286-8
threshold test 288-9

detention/imprisonment as, detention on remand 284
inhuman or degrading treatment (ECHR 3), jurisprudence relating in particular

to conditions in courtroom/at trial
Ashot Harutyunyan 291-2
Auguste 291
Gorodnichev 291
Henaf 291
Istratii 291
Khodorkovskiy 290-2
Meerbrey 291
Potapov 291
Ramishvili and Kokhreidze 291-2
Sarban 291

inhuman or degrading treatment (ECHR 3), jurisprudence relating in particular
to detention/detention conditions

Andrey Frolov 284-5
Andreyevskiy 287, 288
Babushkin 284-5
Belashev 287, 288
Denisenko and Bogdanchikov 287
Dougoz 284
Fedotov 284-5
Gubin 286-7
Kantyrev 284-5
Khodorkovskiy 283-90
Khudoyorov 287
Kokoshkina 286-7, 288
Labzov 284-5
Mamedova 287
Mayzit 284-5
Nedayborshch 289
Nurmagomedov 288
Özkan 286-7
Peers 284-5
Popov 284, 287
Shcherbakov 286-7

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03676-5 - International Law Reports: Volume 153
Edited by Sir Elihu Lauterpacht, Sir Christopher Greenwood and Karen Lee
Index
More information

http://www.cambridge.org/9781107036765
http://www.cambridge.org
http://www.cambridge.org


736 INDEX

inhuman or degrading treatment (ECHR 3), jurisprudence relating in particular
to detention/detention conditions (cont.)

Skachkov 289
Slyusarev 284-5
Solovyev 289
Starokadomskiy 287
Sudarkov 287, 288
Timurtaş 286-7
Trepashkin (No 2) 284-5, 287
Valašinas 284, 288
Vlasov 284-5, 287
Zakharkin 286-7

inhuman or degrading treatment (ICCPR 7), transfer of civilians to occupying
forces as breach 497-8

international officials, termination of employment, termination by agreement
694

international organizations, immunity from jurisdiction
employment contracts 693, 694
restrictive theory 691-3
State immunity compared 691-3

international organizations, immunity from jurisdiction, waiver, implied, choice
of law clause 693-4

international organizations, responsibility for conduct of organs of State or
another international organization placed at its disposal (ILC 7 [6]
[5]) 486-7: see also Nuhanović; UNPROFOR. Note: ILC references are to
the 2011 draft articles. Articles in square brackets refer to the 2009 and
2004 draft Articles

applicable law (assessment of conduct)
ICCPR 6 and 7 496
international law as part of national law 487, 496

primacy of treaty provisions 496
national law 487, 496

continuing liability under civil law/national law 487
“effective control” test 487-95

agreement to transfer control 487-8
“command and control” distinguished 488-9
evidence of (Nuhanović) 489-95

jurisprudence
Behrami 489
Saramati 489

multiple control 489
peacekeeping operations and 482-4, 486-95
personnel matters as responsibility of contributing State 489
text (ILC 7 [6]) 489

Ireland, Republic of: see Mox Plant (Commission v. Ireland) (infringement of EC
292/EA 193)

ISAF (general)
applicable law

Afghan law 520
law of armed conflict 520

establishment and mandate (including UNSCR 1386 (2001)) 519
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INDEX 737

jurisdiction over members 519
status/jurisdiction of Afghanistan 519, 520

ISAF (transfer of detainees to Afghanistan/NDS): see also Evans (transfer of UK
detainees to Afghan authorities)

in absence of ISAF right to detain indefinitely 520, 538-9
UNSCR 1386 (2001) and 1546 (2004) distinguished 538-9

access to detainees (MOU 4) (AIHRC and other independent bodies) 550-1
access to detainees (MOU 4) (UK visits) 551-8

Kabul 557
Kandahar 556-7
Lashkar Gah 552-6
non-NDS prisons 557-8
RMP visits reports (general) 551-2
“routine and regular” claim 551-2

allegations by UK transferees: see Evans (transfer of UK detainees to Afghan
authorities), allegations by UK transferees

compliance with law obligation vs consequences for ISAF operations 522
ECHR obligations, effect on 539
EoU (Afghanistan–ISAF States) (September/October 2007) 523, 541-4: see also

MOU (Afghanistan–UK (23 April 2006)) below
Afghanistan reply (Minister of Defence) (assurances) 543, 597-9
background and context 541-2
implementation/NDS disengagement from 543, 544-8, 597-9
relationship with bilateral MOUs 542-3

ISAF operating procedures 520
transfer of detainees to the NDS 525-6

justification 521-2
monitoring by/reports

Afghanistan’s report to UNHRC (2009) 530-1
AIHRC 526-8, 595-7
Amnesty International

2007 531-2, 595-7
2009 532

Bassiouni Report (March 2005) 528-9
Bassiouni/Rothenberg policy paper (July 2007) 535-6
Detainee Oversight Team 560-1
Human Rights First (2009) 533
Human Rights Watch

2006 532, 595-7
2009 532-3, 596
2010 533

ICRC 526
UK House of Commons Foreign Affairs Committee Annual Human Rights

Report (2008) 533
UN Secretary-General’s reports (2007 and 2008) 531
UNAMA Report (March 2007) 529
UNHCRC Report

2007 530, 595-7
2008 530, 595-7
2009 530, 595-7

US State Department Report (2008) 533
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738 INDEX

ISAF (transfer of detainees to Afghanistan/NDS) (cont.)
moratoria in date order

November 2007 523
December 2008 523, 557
March 2009 523

MOU (Afghanistan–UK (23 April 2006)): see also EoU (Afghanistan–ISAF States)
(September/October 2007) above

access to detainees (MOU 4) 540, 550-8: see also access to detainees (MOU 4)
above

confidentiality/disclosure 538
confirmation by Afghan Minister of Defence of commitment on access (letter of

25 March 2010) 548-9
MOUs with other ISAF States compared 540-1
purposes (MOU 2)

establishment of responsibilities, principles and procedures 539
respect for basic human rights principles 539

reasons for 538-9
record-keeping and notifications of change (MOU 5) 540, 558-60
responsibilities (MOU 3)

Afghan authorities 540, 550
UK forces 539

MOU (Afghanistan–UK (23 April 2006)), implementation 549, 561: see also
access to detainees (MOU 4) above

handover documents 549
record-keeping and notifications of change (MOU 5) 558-60

transfers between NDS facilities 560
transfer to third-party State (MOU 3) 550

MOUs (Afghanistan–ISAF States other than the UK) 520
Afghanistan–Canada (December 2005) 540-1
Afghanistan–Canada (3 May 2007) 541
Afghanistan–Denmark (2005) 541
Afghanistan–Netherlands (2006) 541
Afghanistan–Norway (2006) 541
NATO MOU, possibility of 539, 542

NDS detention centres at issue in Evans 522-3
NDS, status and role

applicable law 524
role 524-5
status 524
transparency concerns 524

number and destination of transferees (2006-10) 526
risk of torture or other forms of ill_treatment as bar 520

“substantial grounds for believing in a real risk”/ECHR 3 test 577, 579-81
UK Government’s reactions to allegations of mistreatment by NDS 533-6

evidence of changes within the NDS 536-7
UK policy 520-1
UK transfers (2006-10) 521, 522-4

Jordan
Constitution 1952 by article, 8(2) (detainees: respect for dignity/freedom from

torture) (2011 amendment) 680-1
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INDEX 739

Crime Prevention Law 7 (1954) by article
3 (good conduct undertaking: explanation of reasons for refusing to give),

circumstances for requiring undertaking 687
4 (arrest for non-appearance under Art. 3) 687
5 (undertaking and monetary guarantee) 687
7 (refusal of guarantee) 687
8 (imprisonment for failure to give guarantee) 687

right to challenge detention (High Court of Justice Law 12 (1992))
688

9 (imprisonment for failure to give guarantee: early release) 687
12 (alternative preventative measures) 687
13 (alternative preventative measures) 687

“flagrant breach of ECHR 5”, whether 688
Criminal Code 1960 by article

147 (terrorist offences) 666
148(2) (terrorist offences) 666
148(3) (sabotage causing destruction of public building: maximum sentence)

665, 666
Criminal Procedure Code 1961 by article

123 (detention/release of person charged with felony) 663-4
148 (admissibility of evidence), text 673
148(2) (admissibility of evidence: defendant against another defendant: need for

supporting evidence/right to cross-examine) 673-9, 682
“defendant”/ “indicted person” 674-9

159 (confession: free will/voluntary requirement) 679
Alouhuah 679
statement to Public Prosecutor as “legal evidence” 679

219(3) (testimony on oath) 674-5
219(5) (evidence as witnesses/statements at trial: differences to “be noted”)

674-5, 682
226 (right to call witness/warrant to secure attendance) 674
254 (retrial following in absentia conviction) 661

torture, alleged use of, jurisprudence
Millennium Conspiracy case 666-70

Abu Hawsher (sentence) 669
Raed Mohammed Hassan Hijazi (sentence) 669-70

Reform and Challenge case 664-6
torture, alleged use of: see also Othman (SIAC)

admissibility of confession, requirements (CPC 159) 679
Constitution 8(2) (2011 amendment) 680-1
unconvincing state of the law in absence of revision to CPC/authoritative

judicial findings 683
judicial protection/effective remedy (EU/EC), exclusive jurisdiction rule (EC 292)

17-18
judicial review/justiciability (acts of foreign State)/recognition and enforcement

of foreign law, jurisprudence
Abbasi 631, 632, 643
Al Rawi 631
Everett 630-1
Ferhut Butt 630-1
Pirbhai 630-1
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740 INDEX

judicial review/justiciability (foreign relations or prerogative power), habeas
corpus and 626-7, 630-2, 640

jurisdiction, definitions 410-12
Lipohar 411

Jurisdiction and Enforcement of Judgments (Brussels Convention) (1968)
(EEX): see also Jurisdictional Immunities of States and their Property
Convention (2004) (JISP); recognition/enforcement of judgments in civil
and commercial matters (Council Regulation (EC) No 44/2001)
(Judgments Regulation)

incorporation/implementing legislation, EC Regulation 44/2001 (Judgments
Regulation) as medium 87

Jenard Report (1968) 78
Jurisdiction and Enforcement of Judgments (Brussels Convention) (1968) (EEX)

by article
5(5) (“dispute arising out of the operations of a branch, agency or other

establishment”) 71-3, 87
Blanckaert & Willems 87-8
De Bloos 72
Somafer 72, 86, 87-8

12(2) (agreement on jurisdiction) 78
13 (jurisdiction over consumer contracts), “deemed domicile” 75 n. 44

Jurisdictional Immunities of States and their Property Convention (2004)
(JISP): see also Jurisdiction and Enforcement of Judgments (Brussels
Convention) (1968) (EEX)

customary international law, whether 67-8
employment contracts (JISP 11), exclusion of immunity (JISP 11(1)) 67-8

just satisfaction obligation (ECHR 41 [50]): see also compensation for breach of
ECHR (just satisfaction obligation (ECHR 41 [50])), right to/measure;
just satisfaction obligation (ECHR 41 [50]), costs and expenses

default interest 177, 331
equitable basis 175-6
instruments of, finding of breach 330
requirements, causal link 175-6

just satisfaction obligation (ECHR 41 [50]), costs and expenses
“actually, necessarily and reasonably incurred” 176-7

representation by counsel, effect on applicant’s need to attend hearings
177

“reasonably incurred” 330-1
just satisfaction obligation (ECHR 41 [50]), jurisprudence

Beyeler 177
Sahin 177
Šilih 176-7

Khodorkovskiy
alleged violation of ECHR 3 (conditions in court: confinement in cage) 275

Court’s analysis 291-2
Court’s conclusions 292
parties’ arguments 290-1

alleged violation of ECHR 3 (conditions of detention)
Court’s analysis
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INDEX 741

conditions in remand prison IZ-77/1 (8 August-9 October 2005) 289-90
conditions in remand prison IZ-77/1 (25-27 October 2003) 285
conditions in remand prison IZ-99/1 (27 October 2003-8 August 2005)

285-9
general principles 284-5
threshold test 288-9

Court’s conclusions 290
evidential difficulties 286-8
parties’ submissions

applicant 272-3, 283, 284
Government 273-5, 283

in remand prisons 283-90
alleged violation of ECHR 5(1)(b) (lawful arrest or detention for non-compliance

with lawful order of court or to secure fulfilment of obligation prescribed
by law) 293-6: see also liberty and security of person, right to (ECHR 5),
exceptions

Court’s assessment 294-6
Court’s conclusion 296
parties’ submissions

applicant’s complaint 293
applicant’s observations 293-4
Government’s observations 293

alleged violation of ECHR 5(1)(c) (detention on reasonable suspicion of offence)
296-302: see also liberty and security of person, right to (ECHR 5),
exceptions, lawful arrest or detention for purpose of bringing before
competent legal authority on reasonable suspicion of offence (ECHR
5(1)(c))

Court’s assessment 299-302
failure to give reasons for detention 301, 302
public hearing/in camera proceedings 299-301

parties’ positions
applicant’s complaint 296-7
applicant’s observations 298-9
Government’s observations 297-8

alleged violation of ECHR 5(3) (release pending trial) 302-13
Court’s assessment 306-13
Court’s evaluation of

alternatives to continuing detention, obligation to seek 309, 310-11
grounds for refusal/ “relevant and sufficient reasons” 308-10
use of information obtained in breach of lawyer–client privilege, acceptability

311-12
parties’ positions

applicant’s complaint 302-3
applicant’s observations 304-6
Government’s observations 303-4

alleged violation of ECHR 5(4) (arrest or detention, right to take proceedings to
establish lawfulness: delays) 324-5

Court’s assessment 324-5
detention order of 19 March 2004 325
detention orders of 25 October and 23 December 2003 325
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742 INDEX

Khodorkovskiy (cont.)
parties’ positions

applicant’s complaint 324
applicant’s observations 324
Government’s observations 324

alleged violation of ECHR 5(4) (arrest or detention, right to take proceedings to
establish lawfulness: procedural fairness) (judicial review/appeal) 313-23

Court’s assessment 317-23
conclusions 323

Court’s assessment (application for release of 16 June 2004: right to judicial
review of detention) 322-3

Court’s assessment (detention hearing of 25 October 2003) 318
“decided speedily”/time to prepare case 318
right to reasons for decision/need to reply to every argument 318

Court’s assessment (detention hearing of 22-23 December 2003) 318-21
access to the prosecution file/disclosure obligation 319-20
conclusions 321
lawyer–client privilege (confidentiality of communications in the courtroom)

320-1
retrospective validation of procedurally flawed detention order 321

Court’s assessment (detention hearing of 20 May 2004) (attendance at detention
hearings) 321

Court’s assessment (detention hearing of 8 June 2004) 322
parties’ positions

applicant’s complaint 313
applicant’s observations 315-17
Government’s observations 313-15

alleged violation of ECHR 18 (limitation of restrictions to purpose for which
prescribed) 325, 329

Court’s assessment 327, 329
parties’ positions

applicant’s complaint 325
applicant’s observations 326-7
Government’s observations 326

compliance with decision, request for specific measures 331-2
Court’s decision

ECHR 3 allegations 332
ECHR 5(1)(b) allegations 333
ECHR 5(1)(c) allegations 333
ECHR 5(3) allegations 333
ECHR 5(4) allegations 333
ECHR 18 allegations 333
interest 334
just satisfaction (ECHR 41) 333-4
request for specific measures 334

factual background
Apatit case 259-61, 271
applicant’s arrest and detention 259-61, 271

arrest (25 October 2003) 261-2
detention order 1 (25 October 2003) 262-4
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INDEX 743

detention order 2 (23 December 2003) 265-7
detention order 3 (19 March 2004) 268-9
detention orders 4 and 5 (20 May and 8 June 2004) and application for

release (16 June 2004) 269-70
detention orders 6, 7 and 8 (1 November 2004, 28 January 2005, 24 March

2005) 270-1
seizure of note from applicant’s lawyer (11 November 2003) 264-5

applicant’s business and political activities 258-9
international reactions to prosecution 275-6
just satisfaction (ECHR 41)

compensation for non-pecuniary damage 330
costs and expenses 330-1
default interest 331
finding of breach 330

procedural background 258
relevant law (domestic)

Criminal Procedure Code 2001 (extracts) 276-81
Pre-trial Detention Act 1995 (103-FZ of 15 July 1995) 281

“lawful detention”: see liberty and security of person, right to (ECHR 5), exceptions,
“in accordance with procedure prescribed by law” (ECHR 5(1))
requirement/ “lawful detention”

lawyer–client privilege (ECHR 6(1), 6(3)(c), 5(3) and 5(4)) 311-12
confidentiality of communications in the courtroom 320-1
information obtained through breach, use as justification for refusal to release

pending trial (ECHR 5(3)(c)) 311-12
jurisprudence

Campbell 311
Castravet 311, 320-1
Iliya Stefanov 311
Niemietz 311
Nolan and K 312
Sakhnovskiy 311

Pre-Trial Detention Act 1995 (103-FZ of 15 July 1995) (Russia) and 282-3,
312

legal certainty/legality principle
nullum crimen nulla poena sine lege/non-retroactivity and 377-8
Šilih 162, 179, 184-5, 190, 242, 247-8

liberty and security of person, right to (ECHR 5)
“arrest”, “subject to attachment” as 294-5
“deprived of”/arbitrary deprivation (ECHR 5(1))

criteria (including good faith, conformity with cited justification and
reasonableness/appropriateness) 301

jurisprudence
Moskovets 301
Nakhmanovich 301
Stašaitis 301

release pending trial, right to (ECHR 5(3)): see also Khodorkovskiy, alleged violation
of ECHR 5(3) (release pending trial)

alternatives to continuing detention, obligation to seek 307, 309, 310-11
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744 INDEX

liberty and security of person, right to (ECHR 5) (cont.)
burden of proof (detaining authority) as basis of rule 307
grounds for refusal/ “relevant and sufficient reasons” 306-13

obstruction of enquiry by accused/interference with establishment of the
truth 308

relevant considerations 307
risk of absconding 306-7, 308-9
risk of action to pervert course of justice 306-7, 308-9
risk of public disorder 306-7
risk of repetition of offence 306-7, 308-9
use of information obtained in breach of lawyer–client privilege, acceptability

311-12
presumption in favour of 306, 307
refusal, obligation to give reasons for 307, 310
scope/standard of review/evaluation of grounds for refusal (Khodorkovskiy)

308-9
release pending trial, right to (ECHR 5(3)), jurisprudence

Aleksandr Makarov 309
Aleksanyan 309-10
Castravet 306
Celejewski 310-11
Clooth 307
Debboub alias Husseini Ali 308
Galuashvili 310-11
Ilijkov 307
Jabłoński 306, 307
Korshunov 308
Kusyk 310-11
Lebedev 309
Letellier 306-7, 308
Lind 308
McKay 306, 310-11
Matznetter 306-7
Mishketkul 307
Muller 308
Neumeister 306
Panchenko 307, 308
Rokhlina 307
Stögmüller 306-7
Sulaoja 307
W v. Switzerland 307
Weinsztal 309-10
Wemhoff 306-7
Yağcı and Sargın 306

liberty and security of person, right to (ECHR 5), exceptions
“in accordance with procedure prescribed by law” (ECHR 5(1)) requirement/

“lawful detention”
balance between public and private interests 295
ECHR 5(3) (prompt hearing) and 5(4) (right to challenge lawfulness of detention)

distinguished 300-1, 302
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INDEX 745

judicial determination/order of competent authority 299, 300
jurisprudence: see also Khodorkovskiy

Bakhmutskiy 302
Baranowski 299, 300
Belevitskiy 302
Benham, Benham 300
Ječius 299, 300
Kemmache 299, 300
Khudoyorov 300
Korchuganova 299, 300
Liu 302
Lloyd 300
McVeigh 295
Marturana 300
Matyush 299, 300
Mooren 300
Nakhmanovich 302
Nowicka 295
Stašaitis 300
Tám 300
Vasileva 295

lawfulness under domestic law 295
over-formalism, need to avoid 295-6
public hearing/in camera proceedings 299-301
scope/standard of review (ECtHR) 299-300

bad faith/improper motivation 300
excess of jurisdiction 300
failure to give reasons 300, 301, 302
failure to prescribe time-limits 301-2
“gross or obvious irregularity” 300, 301-2
prima facie invalid orders 300

lawful arrest or detention for non-compliance with lawful order of court or to
secure fulfilment of obligation prescribed by law (ECHR 5(1)(b))

“fulfilment of obligation prescribed by law” 295
jurisprudence, Khodorkovskiy 293-6

lawful arrest or detention for purpose of bringing before competent legal authority
on reasonable suspicion of offence (ECHR 5(1)(c))

dynamic approach/change in circumstances 308, 309-10
Khodorkovskiy 296-302

protection of the interests of individual 300
life, right to (ECHR 2)

jurisprudence (obligation to investigate death): see also Šilih (as discussed in
McCaughey), right to life (ECHR 2), detachability/autonomy of procedural
obligation

Angelova and Iliev 211-12
Assenov 160-1
Bălăşoiu 188, 205-6
Brecknell 161, 162, 180, 212-13, 220
Byrzykowski 162, 170
Calvelli and Ciglio 161, 162, 169-70
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746 INDEX

life, right to (ECHR 2) (cont.)
Efimenko 217
Ergi 160-1
Güleç 203
Hackett 161
İlhan 161
Jalloh 183
Jordan 199
Kanhbaş 162
Kaya 162, 189-90, 203
Lazzarini and Ghiacci 170
McCann 160-1, 199, 202-3, 220, 231, 244, 246
McCaughey: see McCaughey (right to life (ECHR 2), procedural

obligation/compliance obligation (HRA 6))
McDaid 204, 205, 212
McKerr 162, 199, 200-1, 202, 205, 206-10, 217-20, 221-3, 224-5, 228, 231,

235, 243, 246-7, 248-52
Mastromatteo 160-1, 169-70
Öneryıldız 161
Paul and Audrey Edwards 169, 170
Powell 169
R (Hurst) 199, 227-8
Ramsahai 162
Scavuzzo-Hager 162
Selmouni 183
Šilih (as discussed in McCaughey) 220
Slimani 162
Süheyla Aydın 161
Vo 161
Yarnava 217, 220, 239-40, 248
Yaşa 161

obligation to investigate death (“procedural” obligation): see also McCaughey (right
to life (ECHR 2), procedural obligation/compliance obligation (HRA 6))

civil proceedings including promptness requirement 172-3
compliance with ECHR 2(1) in absence of domestic requirement to investigate

225
criminal law remedy, need for 169-70, 171-2
death of patients in care of medical profession 169
detachability/autonomy of procedural obligation 160, 184-90, 241, 243-4,

247-8: see also admissibility (ECtHR), ratione temporis (temporal
jurisdiction)

conflict with ECHR 13 (right to an effective remedy) 189-90
non-retroactivity of Convention and 158, 163-4, 185-6, 189, 207, 208-9,

218-19, 234, 240, 241, 242
disciplinary measures 169-70, 171
effective procedure, need for 164-74
“investigate” terminology, differences between ECHR and domestic legislation

226-7
judicial organization, State’s duty to ensure compliance with ECHR 2 174
as obligation of means 169
promptness requirement 170, 171-2
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INDEX 747

life, right to (ICCPR 6), transfer of civilians to occupying armed forces as breach
497-8

McCaughey (right to life (ECHR 2), procedural obligation/compliance
obligation (HRA 6)) 241, 243-4, 247-8: see also admissibility (ECtHR),
ratione temporis (temporal jurisdiction); Human Rights Act 1998 (HRA),
retroactivity (section 22 principle)/applicability to acts occurring before
entry into force; life, right to (ECHR 2), obligation to investigate death
(“procedural” obligation)

facts and procedural history 200-2
judgments

Lord Brown 231-2
Lord Dyson 239-45
Lady Hale 226-30
Lord Hope 220-5
Lord Kerr 232-9
Lord Phillips 198-220
Lord Rodger (dissenting) 245-52

review of jurisprudence
ECtHR jurisprudence at time of House of Lords McKerr decision (2004)

202-6
ECtHR jurisprudence between McKerr and Šilih 211-13
ECtHR jurisprudence post-Šilih 217, 220, 239-40, 248
ECtHR jurisprudence prior to McCaughey (summary) 198-200
McKerr (continuing procedural obligation under HRA 6) 206-10

reviewed post-Šilih 217-20
Šilih (including compatibility with previous jurisprudence) 213-17, 220-5,

226-30, 231-6, 239-40
compliance with ECHR 2(1) in absence of domestic requirement to

investigate 225
impact on UK law 219, 226
obligation to take into account (HRA 2(1)(a)) (including “living tree”

principle) 199, 222-4, 229-30, 235, 244, 245, 252
Mahamdia (CJEU preliminary ruling (TFEU 267))

AG’s opinion (Mengozzi) 61-79
conclusion 78-9
legal analysis 65
State immunity doctrine reviewed 65-9

Court’s judgment 79-91
Court’s rulings 91
EC/EU law, interpretation

object and purpose/spirit and purpose (teleological approach) (VCLT 31(1))
70-1

interpretation most favourable to the weaker party 70-1, 78, 87, 90
strict/literal approach 70

EC/EU treaties with third parties, interpretation, uniform application/
common interpretation by all Member States, need for 71, 86,
87

factual background and procedural history 63-4, 82-5
exclusive jurisdiction clause (contract VI), text 83
questions referred 64, 85
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748 INDEX

Mahamdia (CJEU preliminary ruling (TFEU 267)) (cont.)
jurisdiction in respect of employment contracts (EC Regulations 44/2001)

(Judgments Regulation): see also recognition/enforcement of judgments in
civil and commercial matters (Council Regulation (EC) No 44/2001)
(Judgments Regulation) by article, 21 (individual contracts of
employment: agreement on alternative forum)

embassy as “branch, agency or establishment” of employer (JR 18(2)) 69-75,
86-9, 91

VCDR 3 (diplomatic functions) and 73, 79, 88
exclusive jurisdiction clause (courts of non-Member State), acceptability 76-8,

89-91
State immunity, effect of Regulation 88-9

legal framework
EC Regulation 44/2001 (Judgments Regulation) (including extracts) 61, 62, 80,

82
German law

Basic Law (GG 25) 82
Civil Procedure Code (ZPO 38(2)), text 62, 82

VCDR 3 (diplomatic functions) 79
Mann (extradition): see also Zimbabwe

background
extradition request 699
grounds of appeal (summary) 701-2
guidelines for grant of extradition order (EA 17(1)) 701-2
nature of appeal (EA 18) (“narrow” vs “wide”) 699, 701

extradition, deportation or expulsion to country where risk of human rights
breaches (TC 3)

customary international law obligations 702-3, 710-13
requesting country’s “concessions” at extradition hearing 705
“substantial grounds for believing” test 703-5

judgments
Makarau JP 699-710
Patel J 710-13

relevant considerations
prima facie case (EA 19(1)(c)(i)) 706-9, 713
“unjust or oppressive” test (EA 18(2)) 709-10

marine pollution, EC/EU competence (EC 175 [130s]) 13-14, 45-9
mitigating factors

definition (Engert) 359
ineligibility for, whether punishment/aggravating factor 358

Mox Plant (Commission v. Ireland) (infringement of EC 292/EA 193) 2, 57
AG’s opinion (Poiares Maduro) 7-23

summary of issues/heads of complaint 8-10
competences (EC/EU prior to Lisbon Treaty) 40-51

Commission’s complaint 40-1
Court’s findings 43-51

analysis of Ireland’s statement of claim 44
environmental policy (EC 175) 13-14, 45-9
parties’ arguments

Commission 41
Ireland 42
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INDEX 749

Mox Plant (Commission v. Ireland) (infringement of EC 292/EA 193) (cont.)
Sweden 42
UK 43

UNCLOS (1982) 11-18, 23-33
as mixed agreement 11-18, 43-4

cooperation obligation including abstention from any measure which could
jeopardize the attainment of Treaty objectives (EC 10 [5]/EA 192(2))

AG’s opinion 21-2
consultation obligation 21-2, 55
Court’s findings 55-7
institution of dispute-settlement proceedings not provided for in Community

Treaties 21, 54-7
failure to notify and consult Community institutions before instituting

UNCLOS proceedings 21-2, 55
parties’ arguments

Commission 54
Ireland 54-5
Sweden 54
UK 55

costs 22, 57
Court’s judgment 23-57
Court’s jurisdiction as regards UNCLOS

AG’s opinion 11-18
“integral part of EC/EU legal order” requirement 12-13, 45
“within Community competence” requirement 12-13

facts and pre-contentious procedure 7-8, 33-40
institution of ITLOS proceedings (Annex VII arbitral tribunal) (UNCLOS 287)

7
Commission exchanges with Ireland in relation to 39-40
statement of claim (text) 35-7

institution of ITLOS proceedings (provisional measures) (UNCLOS 290(5))
7 n. 1

prescribed measures 37-9
suspension of measures 39

OSPAR proceedings 8 n. 3, 35
interpretation of Community Treaties (EC 292/EA 193) (exclusive jurisdiction)

AG’s opinion 18-21
Court’s findings 49, 52-4
parties’ arguments

Commission 51
Ireland 52
UK 51-2

preservation of autonomy of Community legal order as object (EC 220) 9,
49

reliance on Community law before non-Community tribunal (EC 292/EA 193)
18-21, 51-4

“[the Tribunal] shall apply this Convention and other rules of international
law not incompatible with this Convention” (UNCLOS 293(1)) 19-21,
52-4

legal context including extracts from relevant legal instruments 23-33
Mustafić (note) 506
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750 INDEX

Netherlands
Civil Procedure Code 1986 by article, 155 (fair trial) 481, 506
Criminal Procedure Code by article, 12 (complaints procedure) 504-5

non-disclosure/use of “closed material” (national security considerations): see
also Evans (transfer of UK detainees to Afghan authorities)

jurisprudence, Evans 516-19
measures to protect disclosed material 517-18

Nuhanović
alleged breaches of procedure (ECHR 6)

failure to institute criminal proceedings (Criminal Procedure Code 12) 504-5
fair trial (Civil Procedure Code 155(2)) 481, 506

attribution of Dutchbat conduct: see also international organizations, responsibility
for conduct of organs of State or another international organization placed
at its disposal (ILC 7 [6] [5])

attribution of Dutchbat conduct (arguments and general principles)
appellant’s arguments 486, 488
assessment of conduct 496-500

applicable law 487, 496
Court’s conclusions 500, 501-4
respondent’s arguments 500-1
transfer of civilians to occupying forces as breach of ICCPR 6 and 7 497-8

decisions (District/Appeal Court) 482-4, 486-95
“effective control” test 487-95

Court’s conclusion 495
evidence of 489-95

attribution of Dutchbat conduct (assessment of the substance) 495-504
Court’s ruling 506
District Court judgment 481-5

merits
alleged failure of State authorities to prevent deaths 481-2
attribution of Dutchbat conduct 482-4
defendant’s arguments 482

procedural complaints (Civil Procedure Code 155(2)) 481
factual background 471-80

Nuhanović’s family, events relating to 478-9
procedural background

grounds for appeal/appellant’s claims 470-1, 484-6
history 470

nullum crimen nulla poena sine lege/non-retroactivity (ECHR 7), criminality
under general principles of law recognized by civilized nations exception
(ECHR 7(2)) 389

nullum crimen nulla poena sine lege/non-retroactivity (ICCPR 15)
criminality of act according to general principles of law at time committed

377-8
legal certainty/legality principle and 377-8

nullum crimen nulla poena sine lege/non-retroactivity, jurisprudence
Haskins 389
Lipohar 389
Miah 389
Polyukhovich 377-8, 389
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INDEX 751

Othman (SIAC): see also Jordan, torture, alleged use of
ECtHR decision (key points)

burden/standard of proof 657-9
ECHR 3 findings (sufficiency of assurances) 656-7
ECHR 5 findings (expulsion in case of real risk) 657
ECHR 6 findings (risk of flagrant denial of justice) 657, 659

expulsion to non-ECHR country where risk of breach of ECHR 5 rights 687-8
procedural background 655-6

closed judgment 656
“real risk test” in “foreign” ECHR 6 cases (general) 661-83

risk of retrial 661
risk that statements obtained by torture 661-83
summary of El Haski 659-60

“real risk test” in “foreign” ECHR 6 cases (risk of admission of evidence obtained
by torture) 661, 662

admissibility of evidence of one defendant against another: need for supporting
evidence/right to cross-examine (Jordanian Criminal Procedure Code,
Art. 148(2)) 673-9

Al-Hamasher/Abu Hawsher, whether defendants or indicted persons
674-9

applicability of El Haski test to “foreign” cases 662-3
burden/standard of proof 662-3, 680-2
evidence of Jordanian practice

ECtHR criticisms of State Security Court 670-2
Millennium Conspiracy case 666-70
Reform and Challenge case 664-6

Jordanian law relating to torture
Constitution 8(2) (2011 amendment) 680-1
CPC 159 679

Jordan–UK discussions in respect of assurances of fair re-trial 670-2
relevant factors 662
risk of admission at pre-trial stage 663-4
SIAC findings (failure to convince that “no real risk”) 683

sufficiency of assurances on non-use of torture (ECHR 3) 687

presumption of innocence (ECHR 6(2)), applicability, right to release pending trial
(ECHR 5(3)) 306

prompt hearing (ECHR 5(3) and 6(1)), criminal proceedings, failure to institute
504-5

“protected persons”, classification as (GC IV 4)
Al-Qaeda operatives in occupied Iraq 619-20
nationals of a neutral or co-belligerent state

“find themselves” 619-20
UK position 620

whose home State “has normal diplomatic representation . . . ” 618-19
protected persons, regulations relating to internment (GC IV 79-135), release as

soon as reasons for internment no longer exist (GC IV 132) 620
protected persons in the territory of a party to conflict (GC IV 35-46), transfer to

another Power (GC IV 45), obligation to request return in case of failure to
observe GC provisions (GC IV 45) 621-2
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752 INDEX

Rahmatullah, factual and procedural background
“appropriate security assurances” 611-12
events in chronological order

military operations in Iraq (20 March-1 May 2003) 610: see also MOU
(23 March 2003) and MOU (October 2008) below

UNSCR 1511 (2003) (16 October 2003) 611
applicant’s detention (February 2004) 611
transfer of Rahmatullah to Afghanistan (June 2004) 611
“not an enduring security threat” determination (US detainee review board)

(5 June 2010) 611-12
Geneva Conventions (1949) of possible relevance 618-22
MOU (23 March 2003)

compliance with GC III and IV as object and purpose 611, 612-14, 647
ECHR 3 assurances compared 614-15
legal status/non-binding effect 613, 615, 634
overview including extracts 612

MOU (23 March 2003) by paragraph
1 (compliance with GC III and IV and customary international law) 612-13
4 (return of transferees without delay) 613, 647
5 (release or removal of transferees outside Iraq) 613

MOU (October 2008), relationship with 2003 MOU and distinguishing features
615-16, 647

MOU (October 2008) by paragraph, 4 (“applicable principles of international law,
including humanitarian law”) 616

Rahmatullah (appeal/cross-appeal)
cross-appeal (against Court of Appeal’s finding that the US response to the request

for return was a sufficient return to writ) 634-8, 642, 648-50
GC IV obligations

appellant’s status as “protected person” (GC IV 4) 618-20
release “as soon as possible after the close of hostilities” (GC IV 133) 620
release as soon as reasons for internment no longer exist (GC IV 132)

620
request for return of transferred protected persons in case of failure to observe

GC provisions (GC IV 45) 621-2
non-binding status of MOU, relevance 634
risk of US refusal, relevance 634

habeas corpus, principles relating to
act of State/non-justiciability of foreign affairs considerations 630-2,

640
burden/standard of proof 617-18
“control”/effectiveness test 617, 623-30, 638-48
judicial review distinguished 632-4
as a right/non-discretionary nature 622
territorial limitation/applicant outside the jurisdiction 639-41

detainee lawfully handed over to third State 642-3, 646, 647-8
judgments

Lord Carnwath and Lady Hale 646-50
Lords Kerr, Dyson and Wilson agreeing 610-38
Lord Phillips 638-43
Lord Reed 643-6
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INDEX 753

recognition/enforcement of judgments in civil and commercial matters (Council
Regulation (EC) No 44/2001) (Judgments Regulation): see also
Jurisdiction and Enforcement of Judgments (Brussels Convention) (1968)
(EEX); Jurisdictional Immunities of States and their Property Convention
(2004) (JISP)

object and purpose, unification of conflict rules (Preamble 2) 86
State immunity and 88-9

recognition/enforcement of judgments in civil and commercial matters (Council
Regulation (EC) No 44/2001) (Judgments Regulation) by article

Preamble by recital
2 (unification of rules of conflict) 86

text 80
8 (link between proceedings and Member State territory), text 80
9 (JISP, applicability), text 80
13 (“weaker” party rule) 78, 87, 90

text 80
1(1) (applicability), text 80
2(1) (forum: courts of domicile), text 61
4(1) (forum: in case of domicile outside Member State), text 62, 80
5(5) (disputes arising out of the operations of a branch, agency or other

establishment), text 81, 87
18 (individual contracts of employment), text 62, 81
18(2) (individual contracts of employment: “branch, agency or establishment” in

Member State)
embassy as 69-75, 86-9, 91
as lex specialis 70

19 (individual contracts of employment: right of suit against employer domiciled
in Member State), text 62, 81

21 (individual contracts of employment: agreement on alternative forum)
exclusive jurisdiction clause (courts of non-Member State), acceptability 76-8,

89-91
Rome Convention on Contractual Obligations (1980) distinguished 77 n. 48
text 62, 81

21(1) (agreement on jurisdiction: conclusion after dispute has arisen) 76-7, 90
21(2) (agreement on jurisdiction: agreement before dispute has arisen to forum

other than that provided for in JR 18 and 19) 77-8, 90-1
Restatement of Foreign Relations Law (Third), 451 (State immunity) 408
retroactivity of treaties (VCLT 28), ECHR (1950): see ECHR (1950), applicability

to claims arising before entry into force/retroactive effect (VCLT 28)
Russian Federation (1991-)

Criminal Procedure Code 2001 (CCrP) by article
101 (measure of restraint: rulings on), text 276
108 (pre-trial detention)

Constitutional Court decision 132-O 280-1, 298, 321-2
text 276

109 (pre-trial detention: time-limits) 297, 301-2
Constitutional Court decision 132-O 280-1, 298, 321-2
text 277

110 (preventive measure: lifting or modification), text 277
113 (enforced attendance), text 278
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754 INDEX

Russian Federation (1991-) (cont.)
123 (right of appeal), text 278
188(3) (summons for questioning: obligation to attend including provision for

forced attendance), text 278
227 (criminal case submitted for trial: judges’ powers), text 279
227 (criminal case submitted for trial: points for ascertainment), text 279
231(1)(vi) (decisions following remittal for trial: measure of restraint)

right to participate in detention hearing 280-1, 314-15
text 279

241 (public hearing) 297, 298-9
text 280

255 (measures of restraint during trial) 297-8, 317, 322-3
text 279

372(2) (appeal hearings: right to be present: request) 314-15
376 (setting the case down for the appeal hearing)

right to appear at appeal hearings 281
text 280

inhuman or degrading treatment (ECHR 3), detention conditions and: see
Khodorkovskiy

law of
Internal Regulations for Remand Prisons (14 October 2005) (prohibited

materials for use by lawyers), overturn by Supreme Court (31 October
2007) 282

Pre-Trial Detention Act 1995 (103-FZ of 15 July 1995), lawyer–client privilege
and 282-3, 312

Pre-Trial Detention Act 1995 (103-FZ of 15 July 1995) by section
18 (right to confidential meetings with lawyers) 281
20 (correspondence) 281-2
34 (right of search of persons entering or leaving prison) 282, 304

liberty and security of person, right to (ECHR 5), release pending trial, right to
(ECHR 5(3)) 302-13: see also Khodorkovskiy, alleged violation of ECHR
5(3) (release pending trial)

Security Council resolutions by number and year
743 (1992) (UNPROFOR) 471, 488
758 (1992) (Bosnia and Herzegovina) 471
819 (1993) (Bosnia and Herzegovina), text (extracts) 472
824 (1993) (Bosnia and Herzegovina) 472
836 (1993) (Bosnia and Herzegovina) 472, 488
844 (1993) (Bosnia and Herzegovina) 474
1004 (1995) (Srebrenica, Bosnia and Herzegovina), extracts 477, 490
1386 (2001) (Afghanistan) 519

UNSCR 1546 (Iraq) distinguished 538-9
1511 (2003) (situation between Iraq and Kuwait) 611

Sibanda and Ngangura
factual and procedural background 690-1
immunity of ICRC (Privileges and Immunities Act 1972)

in principle 691
scope of applicability by reference to rules relating to State immunity 691-3

review of State immunity jurisprudence 691-3
termination of employment by agreement 694
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INDEX 755

Šilih: see also life, right to (ECHR 2), obligation to investigate death (“procedural”
obligation); McCaughey (right to life (ECHR 2), procedural
obligation/compliance obligation (HRA 6))

admissibility (alleged breach of ECHR 2) (ratione temporis) (temporal jurisdiction):
see also admissibility (ECtHR), ratione temporis (temporal jurisdiction)

admissibility (“case” referred to the Grand Chamber (ECHR 43(3)/ECHR 35(4)))
153-4

alleged breach of ECHR 2 procedural obligation 154-74
alleged breach of ECHR 2 procedural obligation (admissibility: exhaustion of local

remedies) 164
alleged breach of ECHR 2 procedural obligation (admissibility: ratione temporis)

(temporal jurisdiction) 154
Chamber findings 155
Grand Chamber’s assessment

considerations specific to ECHR 2 procedural complaints
159-64

finding 163-4
general principles 157-8, 159

parties’ submissions
applicants 157
Government (Slovenia) 155-7

alleged breach of ECHR 2 procedural obligation (merits) 164-74
Chamber findings 164-5
Grand Chamber’s assessment

application of principles 170-4
civil proceedings including promptness requirement 172-3
criminal proceedings 171-2
disciplinary proceedings 171
findings 174
judicial organization, State’s duty to ensure compliance with ECHR 2

174
Ombudsman’s role 173-4
promptness requirement 171-2
relevant principles 169

parties’ submissions
applicants 165-6
government (Slovenia) 166-9

alleged breach of ECHR 6(1) and 13 obligations 174-5
applicants’ complaints and arguments 174, 175
Government’s submission 175
Grand Chamber’s findings 175

background
factual background 129-31
procedural history (domestic courts)

civil proceedings (6 July 1995-15 September 2008) 135-9
criminal complaint by applicants (13 May 1993) 129-31
criminal proceedings against first applicant (29 April 2002-5 October 2004)

139
criminal proceedings instituted by applicants (1 August 1994-3 May 2000)

131-3
further complaints and appeals (7 November 2000-14 July 2003) 134-5
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756 INDEX

Šilih (cont.)
interlocutory proceedings (19 May 2000-18 October 2000) 134
Ombudsman’s reports (2002, 2003 and 2004) 140-1

procedural history (ECtHR) 127-9
Grand Chamber’s decision 177

admissibility (exhaustion of local remedies)
dismissal of objection 178
joinder to the merits 178

admissibility (ratione temporis) 177
ECHR 2 procedural obligation 178
ECHR 6(1) and 13 complaints 178
just satisfaction (ECHR 41) obligations 178

just satisfaction (ECHR 41)
costs and expenses 176-7
default interest 177
dissenting opinion 191
pecuniary/non-pecuniary damage 175-6

legal certainty/legality principle (including McCaughey comments on) 162, 179,
184-5, 190, 242, 247-8

legal framework (domestic law): see also entries under Slovenia for more detail
Civil Procedure Code 1977 (ZPP)

extracts 144
ZPP 1999 compared 144

Criminal Code (2008)
Art. 129 (causing death by negligence) 141
Arts. 188-97 (criminal offences against public health) 141

Criminal Procedure Act (CPA/AKP) 141-3: see also Slovenia, Criminal
Procedure Code (CPA/AKP (1994))

ECtHR jurisprudence 159-60: see also admissibility (ECtHR), jurisprudence
Lorenzen J 179-80
Medical Tribunal Regulation (20 March 2002) 144-5
Obligations Code (OZ) (liability for damage resulting from death through

medical malpractice) 143
Prompt Trial Act 2006 (ZVPSBNO) (remedies) 145-6

legal framework (ECHR), Slovenia’s declaration of 28 June 1994 in relation to
ECHR 25 and 46 (1950) 146

legal framework (international law and practice relating to admissibility ratione
temporis) (temporal jurisdiction) 146-53

IACtHR 151-3
ICJ 147-8
ILC Articles on State Responsibility (2001), text (ILC 13 and 14) 147
UNHRC 148-50
VCLT 28 (non-retroactivity) 146

right to life (ECHR 2), detachability/autonomy of procedural obligation 160,
184-90

separate opinions
Bratza and Türmen (dissenting) 185-91
Lorenzen (concurring) 179-80
Zagrebelsky (concurring, joined by Rozakis, Cabral Barreto, Spielmann and Sajó

JJ) 183-5
Zupančič (concurring) 180-3
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INDEX 757

Slovenia
Civil Procedure Code 1977 (ZPP) (as amended) by article

12 (Court’s right to make preliminary determination), text 144
213(1) (stay of proceedings: following Court’s decision not to make its own

preliminary determination), text 144
215 (stay of proceedings: resumption), text 144

Civil Procedure Code 1999 (ZPP), Articles 13, 14, 206 and 208 144
Criminal Code (2008) by article

129 (causing death by negligence) 141
188-97 (criminal offences against public health) 141

Criminal Procedure Code (CPA/AKP) (1994) 141-3
Criminal Procedure Code (CPA/AKP) (1994) by article

1(1) (fundamental principles: application of criminal law within lawful
procedure) 141

19(3) (prosecution by injured party as “subsidiary” prosecutor) 141
25(4) (investigations: responsibility for) 142
63(1) (subsidiary prosecutor: rights) 141
63(2) (subsidiary prosecutor: right of public prosecutor to take over) 141
169 (investigation proceedings) 142
184 (termination of investigation) 142
186 (subsidiary prosecutor: investigation requested by), text 142
268 (charge sheet: requirements) 143
274 (objection to indictment) 143
276(2) (objection to indictment: action in case of finding of errors or defects),

text 143
277(1) (discontinuation of proceedings) 143
277(3) (discontinuation of proceedings: statute-barred) 143
277(4) (discontinuation of proceedings: insufficiency of evidence) 143
409 (reopening of criminal proceedings: new evidence) 142

ECHR 25 and 46 declaration, text 146
Medical Tribunal Regulation (20 March 2002)

basis of decision 145
appeal 145

scope 144-5
Obligations Code (OZ), liability for damage resulting from medical malpractice143
Prompt Trial Act 2006 (ZVPSBNO) (remedies) 145-6

Snedden (High Court review of extradition orders)
appeal to High Court

grounds 340
parties’ arguments

appellant 354
respondent 354-5

extradition objection (political opinion) (EA 7(c))
application to Snedden 345-7, 357-9
causal connection (“by reason of”) (EA 7(c)) 356-7

differential treatment, relevance 344-5, 357
history of provision 355-6
ineligibility for mitigation, whether punishment/aggravating factor 358
link between mitigating factor and political opinion 346-7, 357-8
service in Croatian armed forces as mitigating factor 338-40, 345-7, 355, 357-9,

365
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758 INDEX

Snedden (High Court review of extradition orders) (cont.)
evaluation of evidence of Croatian courts’ practice 338-40, 351-3, 357-8,

361, 365
extradition objection (political opinion) (EZ 7(c)): see also Australia, extradition

objection (political opinion) (EA 7(c))
extradition procedure

burden/standard of proof 350, 365
summary 344

factual background 337-8, 347-9
judgments

French CJ 337-47
Gummow, Hayne, Crennan, Kiefel and Bell JJ 347-59
Heydon J 359-65

procedural history
extradition request 347, 348
Full Court of the Federal Court (2009) decision 338-40, 351-4

magistrate’s order including Federal Court review 337-8, 351
statutory framework (Extradition Act 1988) 340-1: see also Australia, Extradition

Act 1988 by section
Special Immigration Appeals Commission (SIAC): see also Othman (SIAC)

closed judgment 656
speciality (extradition)

extradition agreement provisions, Australia–Hungary Extradition Agreement
(1995) 395-6

multilateral conventions and other relevant international instruments
ECE 14 395-6
UN Model Treaty on Extradition (1990) 395-6

State agency/State entity, classification as (in particular for purposes of State
responsibility and State immunity), separate entity test, control,
evidence of 455-6

State immunity, entitlement of political subdivision/constituent State of
federation

Abu Dhabi, applicability within the federal State 438-40
HKSAR (Hua Tian Long) 438-40
jurisprudence 438

Athabasca Chipewyan First Nation 439-40
Bouchard v. JL Le Saux Ltee 438
Phillips (Guardian ad litem) v. Beary 438
Weir v. Lohr 438
Western Surety Co. v. Elk Valley Logging Ltd 438, 439-40

State immunity from jurisdiction in own courts, foreign State immunity
distinguished 437-8

State immunity, procedural aspects, non-appearance, effect, court’s obligation to
satisfy itself as to absence of immunity 413

State immunity, theory/doctrine
common law 408-9
immunity as procedural bar and liability distinguished, “immunity” as “privilege”

411-12
jurisprudence (in particular cases where discussed or cited at length)

I Congreso del Partido 408-9
Cudak 67-8
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INDEX 759

Evdomon 693
Garuda 408-9, 410-13
Hua Tian Long 436
Mahamdia (AG’s opinion (Mengozzi)) 65-9
Sibanda and Ngangura 691-3
treaties relevant to/international codification, JISP: see Jurisdictional Immunities

of States and their Property Convention (2004) (JISP)

torture (ACHPR 5)
incorporation of TC3 712
non-refoulement obligation, absence 710

torture as
jus cogens/peremptory norm

jurisprudence
Furundžija 711-12
Mann 711-12

Torture Convention (1984) (TC), customary international law and 702-3,
710-13

torture (ICCPR 7)
extradition/deportation to country where risk of

absence of non-refoulement obligation 710
incorporation of TC 3 non-refoulement obligation 712

treaties, definition/form/classification as (VCLT 2(1)(a)), MOU (memorandum of
understanding), legal status/binding effect 613, 615, 634

treaty interpretation, uniformity, desirability, differing interpretations of identical or
similar provisions in same or different treaties, possibility of 71

treaty interpretation, parties’ intention, at time of conclusion (“contemporaneity”),
text, context and purpose in light of extrinsic material at time of
implementing legislation 382

treaty interpretation, parties’ intention at time of conclusion (contemporaneity)
vs intertemporal law (evolutionary/ “living tree” principle),
jurisprudence, Zentai 382

treaty interpretation (VCLT 31(1)) ([natural and] ordinary meaning), benefit of
hindsight, avoidance 401-2

treaty interpretation (VCLT 31(2)) (context)
grammatical structure

grammatical link between clauses 395
holistic approach 379-80

treaty interpretation (VCLT 31(3)) (points to be taken into account together
with context)

intertemporal law/developments subsequent to conclusion of treaty as “relevant
rule” (VCLT 31(3)(c)) (“living tree” principle): see ECHR (1950),
interpretation, subsequent changes, need to reflect (“living tree” principle)
(VCLT 31(3)(c))

subsequent agreement between the parties regarding the interpretation or
application of the treaty (VCLT 31(3)(a))

examples, Australia–Hungary Extradition Agreement (1995) 381-2, 390-2
informal executive understanding as 391-2

subsequent practice in application of treaty establishing agreement between the
parties regarding its interpretation (VCLT 31(3)(a)), request for extradition
under treaty 381-2

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03676-5 - International Law Reports: Volume 153
Edited by Sir Elihu Lauterpacht, Sir Christopher Greenwood and Karen Lee
Index
More information

http://www.cambridge.org/9781107036765
http://www.cambridge.org
http://www.cambridge.org


760 INDEX

UN Human Rights Committee (UNHRC), admissibility: see admissibility
(UNHRC including OP(I) 5)

UNAMA (UN Assistance Mission in Afghanistan), report on NDS (March 2007)
529

UNCLOS dispute settlement (Part XV: Section 2 (compulsory procedures
entailing binding decisions: jurisdiction (UNCLOS 288)))

agreement to alternative procedure with binding effect (UNCLOS 282) and,
CJEU/CJE/ECJ procedures 17, 49-50

integral part of EC/EU legal order, whether 17-18, 50
UNCLOS dispute settlement (Part XV: Section 2 (compulsory procedures

entailing binding decisions: procedural matters)), applicable law
(UNCLOS 293), UNCLOS and other rules of compatible international
law (UNCLOS 293(1)) 19-20, 52-4

United Kingdom
ECtHR judgments, binding force and execution (ECHR 46 [53 and 54]): see

Human Rights Act 1998 (HRA), ECtHR compliance obligation (ECHR
46 [53 and 54])/ “must take into account” (HRA 2(1)(a))

extradition, deportation or expulsion to country where risk of human rights
breaches, assurances/measures to guarantee protection

bilateral agreement/MOU providing for: see ISAF (transfer of detainees to
Afghanistan/NDS)

evaluation 614-15
habeas corpus: see also Rahmatullah entries

history and development of concept 638-9
scope of review, legality of detention/act of State doctrine 626-7,

640
territorial limitation/applicant outside the jurisdiction 639-41

detainee lawfully handed over to third State 642-3, 646, 647-8
foreign relations considerations 640

Habeas Corpus Act 1679, taking prisoners outside the jurisdiction, exclusion
(Art. 11) 642

habeas corpus (other than USA)
“control”/effectiveness test 617, 623-30, 638-48
scope of review

legality of detention/act of State doctrine 626-7
review of State’s own conduct distinguished 630-2

non-disclosure/use of “closed material” (national security considerations)
measures to protect disclosed material 517-18
public interest privilege, measures to protect disclosed material 517-18

UNPROFOR: see also Nuhanović
attack on Sebrenica (5-11 July) 475

crimes against male refugees 478-80
evacuation of refugees 475-80

Netherlands contingent (Dutchbat), offer (September 1993) and establishment
(March 1994) 474, 488

officers and personnel (March–July 1995) 474
relevant instruments 488

rules of conduct and instructions
Policy Directives 474-5
Rules of Engagement 474-5
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INDEX 761

Standing Operating Procedures 474-5
Standing Order 1 (NL) UN Infbat 474-5

UNSCR 743 (1992) (UNPROFOR) 471, 488
UNSCR 819 (Bosnia and Herzegovina), text (extracts) 472
UNSCR 836 (1993) (Bosnia and Herzegovina)

Secretary-General’s recommendations for implementation (14 June 1993)
473-4

text (extracts) 472
UNSCR 844 (1993) (Bosnia and Herzegovina) 474
UNSCR 1004 (1995) (Srebrenica, Bosnia and Herzegovina), text (extracts) 477,

490
responsibility for internationally wrongful acts (including ILC draft articles

(2004/2009/2011)) 482-4
UNPROFOR Status of Forces Agreement (1993) (SOFA), respect for international

nature of UNPROFOR (SOFA 6) 472

war crimes, definition/classification as, Zentai/Hungarian Criminal Code 1945
371, 383-4, 397

war crimes, punishment/sentencing, mitigating factors, service in the forum State
armed forces 338-40, 345-7, 355, 357-9, 365

war, laws and customs, applicability, internal conflict 520

Zentai (extradition: war crimes/non-retroactivity)
Australia–Hungary Extradition Agreement (1995)

implementing legislation 370
interpretation principles 374-5

applicable law 374-5
ordinary principles of statutory interpretation 391-2
parties’ intention at time of implementing legislation 382
request for extradition as evidence of subsequent agreement between parties

regarding interpretation (VCLT 31(3)(a)) 381-2, 390-2
speciality 395-6
summary of provisions 375-81

extradition procedure (summary) 372, 384
facts alleged in request for extradition 369, 371, 383, 397-8
judgments

French CJ 368-82
Gummow, Crennan, Kiefel and Bell JJ 382-96

conclusion 396
Heydon J 397-404

Orders 404-5
procedural history in date order

request for extradition (23 March 2005) 370, 383
determination of eligibility for surrender (EA 12)/challenge to (2005-8) 371,

384, 385
surrender determination (EA 22(2)) (12 November 2009) 369, 385

appeal to Federal Court/Full Federal Court (2009) 371-2, 386, 390-1
appeal to Full Court of the Federal Court (10 December 2010) 369,

386-7
appeal to High Court (9 December 2011) 387
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762 INDEX

Zentai (extradition: war crimes/non-retroactivity) (cont.)
statutory framework (Australia) 372-3, 384 see also Australia, Extradition Act 1988

by section
statutory framework (Hungary), Criminal Code (Act IV) 1978, s 165 (war crimes)

371, 383-4, 397
Zimbabwe: see also Mann (extradition)

appeals
classification 699, 701

Agricultural Labour Bureau & Anor v. Zimbabwe Agro-Industry Workers Union
700

customary international law “as part of” municipal law, Torture Convention
(1984) (EA 15 provision) 702-3, 710-13

Extradition Act (Revised Edition) 1996 by section
15(a) (restrictions on extradition: conflict with Zimbabwe’s treaty obligations)

702, 710-13
text 711

17(1) (guidelines for grant of order), text 701-2
17(1)(c)(i) (prima facie case) 706-9, 713
18 (appeals against decision to extradite)

text 700
as “wide” vs “narrow” appeal 699, 701

18(2) (“unjust or oppressive” to extradite) 709-10
international officials, termination of employment by agreement 694
international organizations, immunity from jurisdiction, State immunity as

benchmark 691-3
Privileges and Immunities Act 1972 by section, 7(1) (international organizations),

text 691
State immunity, theory/doctrine, review of jurisprudence 691-3
Torture Convention (1984) (TC), customary international law and 702-3, 710-13
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