
INDEX

accidents see negligence
acquis communautaire 194
actual benefit 72
Adenauer, Konrad 175
administrative sanctions 265, 281–2,

291, 292
administrative tribunals 5
Africa 256, 272
agency see also corporate

responsibility; vicarious
liability

in corporate action and control 54–6
aggregation see corporate liability
agriculture and farming 272 see also

United States
Alger, General Russel 122, 123
Allender, S. R. B. et al. 18
Allens Arthur Robinson (firm) 69, 71,

281
Almunia, J. 96, 197
American Society of Composers,

Authors and Publishers
(ASCAP) 147–9

anticompetitive practices 18–19, 51,
118, 139, 145, 155–6, 196, 197,
218, 230

antitrust regimes see also Sherman Act;
United States

Anglo-American values of 259–65
American values 165–7, 260–1
British values 214–19, 247–52,
263–5

European values 261–3, 306–8
Appalachian Coal see Sherman Act
arbitrary arrest 34
Arlen, J. and Kraakman, R. 80, 82, 84,

85, 86

art
fine art cartel 66, 302

ASEAN (Association of Southeast
Asian Nations) 256

Ashenfelter, O. and Graddy, K. 66
‘as-if’ standard 178, 179
Attlee, Clement 226, 248
atomism 312, 313
attribution rules see corporate liability
Austin, J. 4
Australia
anti-cartel policies 266
corporate culture in 69–71
‘relevant conduct’ 82–3

bankruptcy 46, 88–90, 95–7, 100, 104,
221, 283 see also deterrence

anti-cartel regimes and 96
optimally deterrent fines and 95–101

bankruptcy considerations 95–7
existing fine regime as under-
deterring 97–101

bargaining 26, 40, 148 see also plea
bargaining

baseball 45–6
BASF 98, 158, 171, 185, 186, 191
basic liberties 27–8, 34
Bassow, L. J. and Ross, T. W. 94
Battle of Lake Khasan 224
Becker, G. S. 13, 77, 89, 90–2, 100, 101–3
Beckerian formula for fines 90–2, 94,

101, 102, 103, 303
behavioural economics 288, 291, 315
Belgium 170 see also Europe
Belgium Architect Association 95
bid-rigging 2, 3, 6, 71, 131, 158, 215,

219, 235, 240, 244, 248

335

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03630-7 - Cartels, Markets and Crime: A Normative Justification for
the Criminalisation of Economic Collusion
Bruce Wardhaugh
Index
More information

http://www.cambridge.org/9781107036307
http://www.cambridge.org
http://www.cambridge.org


Bill of Rights 305, 306 see also Sherman
Act

Bingham, Lord 69, 218
Blackstone, W. 214
bodily integrity 34, 35
Boeing-McDonnell Douglas

merger 262, 263
Bohm, F. 176
Bonefeld, W. 176
Bork, R. 144, 152, 262, 305
Bowen, F. 111, 112
Bowie, R. 174
boycotts 143, 282 see also group boycotts
Bramwell, Lord 218, 219
Bretton Wood system 225
Breyer, Justice 155–6, 159–62
bribery 41, 56, 66, 68, 71, 82, 122, 272
Brisimi, V. and Ioannidou, M. 51,

100, 263
British Airways (BA) 219, 240, 252, 277
Broadcast Music (BMI) 147–9, 151
Bryant, P. G. and Eckhard, E.W. 93
Buch-Hansen, H. and Wigger, A.

189, 191
Bucy, P. H. 69, 102

Cadwell, Judge 117–18
Canada 5
anti-cartel policies 237, 266, 270
class actions 161
convergence 255–6
leniency programme (1991) 163

capitalism 32, 176, 215, 219 see also
laissez-faire ideology

car glass cartel 282
cartel activity see deterrence
cartel control see Sherman Act; United

States
cartel detection see deterrence
cartel duration see deterrence
cartel overcharges see deterrence
cartels see also harm

calls for criminalisation 1–4
effects of 4–11
definition of cartels 4–6
economic effect 7–11

theoretical perspectives 11–17
cement products 189

Chamberlain, Neville 224
Cheng, T. K. 266, 284, 285, 286, 288,

314
Chief Competition Economist, office

of 192
China 272, 279
cartel control regime 286, 291, 312
Chinese business culture 284–5

citric acid cartel 196
class actions 159–62
Clayton Act 3, 143–4, 158, 221, 261, 268
Cleveland, G. 120
Coal Board Reorganisation

Commission 222, 223
coal industry see Sherman Act:

Appalachian Coals, United
Kingdom

coercion 21, 25, 26, 30 31, 34, 35, 47,
215, 217 see also force

legal 26, 31
Coffee, J. C. 58
Coleridge, Lord 215
collective discrimination 228
collectivism 313
individual responsibility and 284–6

collectivist values and legal
norms 285–6

individualism vs 17, 265
College Football Association

(CFA) 152
collusion 6, 13, 53, 66, 68, 74, 77, 87,

101, 104, 191, 206, 211, 224,
225, 228, 247–8, 260, 267,
279, 280, 283, 285, 289,
294–5, 304, 305, 308, 310–12,
314 see also corporate
governance

antitrust versus 289
simpliciter 289

collusive agreements 229
Columbia Broadcasting Systems

(CBS) 147–9
Combe, E. et al. 93
communism 180
company law 54
compensation 76, 185 see also United

States: private (civil)
enforcement

336 index

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03630-7 - Cartels, Markets and Crime: A Normative Justification for
the Criminalisation of Economic Collusion
Bruce Wardhaugh
Index
More information

http://www.cambridge.org/9781107036307
http://www.cambridge.org
http://www.cambridge.org


civil 107, 158, 160
Competition Appeal Tribunal 233
Competition Commission 233, 242,

260
competition policy see also Europe:

European competition policy
compliance programmes 70–1, 82
concerted practice 6–7, 181, 186, 188
Connor, J. M. 98–100, 102, 158, 161–2
Connor, J. M. and Helmers, C. G. 97,

160
Connor, J. M. and Lande, R. H. 94
consequentialism 81
constitutional democracy 26
consumer protection law 45, 64
consumer surplus 8, 11, 14, 15, 16,

37–40, 42, 131, 165, 166,
189, 208–9, 220, 248, 260–2,
264, 289–90, 298, 301–2,
304–8, 310–11 see also
Sherman Act

deadweight loss and 8, 11, 40, 299
monopoly, relationship with 248
‘theft’ of 11, 38, 208, 241, 260–1,

289–90, 297–9, 302
consumer welfare 108, 154, 167, 252,

260, 290 see also Europe:
European competition
policy

contingency fees 160, 163
contract law 45, 213–19
contracts 128–9
convergence 16, 17, 253–7, 263, 267,

310, 312–15 see also corporate
governance

cartel control, good practice
and 288–96

competing values at global
level 265–75

‘top-down’ convergence,
difficulties with 267–9

global ‘bottom-up’
convergence 271–5

Hofstede’s results 265–7 see also
under Hofstede

regional agreements as an
alternative 269–71

global vs regional 16–17, 265–75

goals and types 254–9
legal values and norms 257–9
types of convergence 254–7

Cook, P. J. and Ludwig, J. 38
copyright see music copyright
corporate culture see corporate liability
corporate fault see corporate liability
corporate governance 314
cartel control and 280–4, 294–5
individual criminal liability 13,
281–4, 314

nature of problem 280–1
global convergence of 286–8

corporate liability see also corporate
responsibility

alternative models of 67–75
aggregation 67–9
corporate fault and/or corporate
culture 69–71

vicarious liability 71–5
attribution rules 56–7
agency, monitoring and
liability 80–3

corporate activity 87–8
duty-based liability 84
enforcement goals 84
identification model and

Tesco 57–67
doctrinal development 57–64
Tesco test 281
Tesco’s Board of Directors, role

of 65–6
Tesco’s flaw 65–7

model corporate liability regime
79–87

objective of 75–8
optimal/efficient monitoring 85
strict liability, weaknesses of 85

corporate responsibility 13,
52–88 see also agency;
corporate liability; vicarious
liability

contextual background 52–4
cost-benefit analysis 86, 103, 171
cotton industry 118, 121, 212,

214, 224
Court of First Instance (CFI) 191–2,

199–200

index 337

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03630-7 - Cartels, Markets and Crime: A Normative Justification for
the Criminalisation of Economic Collusion
Bruce Wardhaugh
Index
More information

http://www.cambridge.org/9781107036307
http://www.cambridge.org
http://www.cambridge.org


cricket
match fixing 45, 46, 301

criminal law 4, 11–12, 15, 18, 21–6,
33–7, 39–40, 42, 43, 47, 48, 52,
56–8, 60, 62, 66, 75, 77, 158,
207–10, 213, 216, 238, 241, 244,
246, 250, 263, 279, 281, 289,
291, 298, 299–301, 308, 310,
315

coercive apparatus of 213, 250, 298
dishonesty and 238, 241
EU law and 207–10, 263
German 3, 281
harm and 298–9
intervention by 37
Japanese 291
limits of 21–6, 33–7
moral force and 4, 244
provisions of 246
purpose of 75
scope of 66
social attitudes and 308
social institution of 52
state of mind and 60
sui generis nature of 4, 298
UK 15, 238, 241
US Federal 158
use of 11–12, 18, 42, 43, 47, 48, 52,

56–8, 77, 216, 279, 289,
299–301, 310, 315

vicarious responsibility and 62
criminalisation see United Kingdom
cultural anthropology 288, 291, 315

Dabbah, M. M. 256, 271–2, 273
Dawn Raid investigative technique

190, 195
de minimis non curat lex 25, 43
de minimis notice 189, 274
deadweight loss 8 see also under

harm
Democrat Party (USA) 122
Denning Lord, 60–1, 62
Dennison, S. R. 229, 230
deontology 81, 163
Depression era (1930s) 135, 136–8,

140, 143, 171, 176, 212,
220, 225, 248, 304, 305

see also Sherman Act; United
Kingdom

detention 34
deterrence 292 see also bankruptcy;

corporate liability
cartel activity and 92–5
cartel duration 94–5
cartel overcharges 93–4
implications for cartel
deterrence 95

probability of cartel detection 93,
94, 103, 104, 195

‘deterrence gap’ 14, 89, 97, 101–2, 303
individual liability and 75, 77, 81, 101–3
model of 90–2
over-deterrence 86, 91–2, 100

developmental economics 278,
291, 308

Devlin, Lord 50, 229
Diamond Match Company 122
digital media 35
Dilhorne, Viscount 62–3
Diplock, Lord 61–2
discriminatory rates 121
dishonesty 15–16, 211, 237–40, 241,

242–3, 244, 246, 249, 264–5,
276, 309 see also Ghosh test of
dishonesty

disqualification 102
distributive justice 12–16, 19, 30,

31–7, 42, 44, 46, 48–51, 52, 250,
254, 258, 266, 287, 289–90, 295,
300, 310, 312, 314–15 see also
harm

market based system 33
regulatory institutions of 35, 36–7

divestiture 178
dividends 55, 116
Djelic, M-L. 170, 172, 173–5, 180
doctrine of respondeat superior 73
doctrine of restraint of trade 5, 115,

124–5, 127–30, 132–4,
214, 215, 219

domestic appliances 198
downstream markets 94
Dresher, M. 29
drugs 79
due diligence see vicarious liability

338 index

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03630-7 - Cartels, Markets and Crime: A Normative Justification for
the Criminalisation of Economic Collusion
Bruce Wardhaugh
Index
More information

http://www.cambridge.org/9781107036307
http://www.cambridge.org
http://www.cambridge.org


Dutch Cement Dealer’s
Association 189

Dyestuff cartel 182, 184, 185–7,
189, 206

East India Company 113
Easterbrook, F. and Fischel, D. R. 54–5
economic analysis see Europe:

European competition policy
economic crisis see Europe: European

competition policy
Edwards, C. D. 170
efficiency 2, 10–11, 28, 32, 42–3, 55, 77,

79, 120, 174, 249, 294, 300
employment 13, 55, 67–8, 95, 97, 137,

197–8, 200–1, 204, 208–9, 219,
224, 226, 229, 248–9, 303, 307

energy see coal industry; nuclear
energy; oil and gasoline
industry

gas 137
hydroelectricity 137
petroleum 137, 140–2

engrossing 214
Enlightenment, the 258
environment 13, 84, 198–201, 204,

256–8, 281, 290, 307–8 see also
nuclear energy

‘greenness’ and sustainable
development 78

environmental charges 199
environmental protection 200, 204
green rebates 282

epidemiology 279
Erhard, L. 175
Estonia
criminalisation of cartels 3

ethics 71, 155
Eucken,Walter 176, 178, 179
Europe 3, 14–15, 168–210, 261–3 see also

scepticism; United Kingdom
antitrust values 261–3
criminalisation of cartels 3
European cartel control 169–72
experience, evaluation of
204–10

European competition policy 14,
181–204

consumer welfare 193–7
consumer welfare standards
197–204

economic analysis 193–7
litigation failure 190–3
market integration as competition
policy goal 182–90

modernisation 193–7
European reform see under United

Kingdom
European Treaties 14, 197–204
historical developments (20C)

170–2
Freiburg, influence of 175–80
Washington, influence of 172–4

European Association of
Manufacturers of Domestic
Appliances 198

European Cartel Offence 263
European Coal and Steel Community

Treaty (ECSC) 169, 174
European Commission 13, 95, 96, 99,

100, 163, 169, 175, 193,
253, 263

enforcement priorities 188, 206
leniency programme 163, 194–6, 206,

243, 253, 284
use of powers 205

European Competition Network
(ECN) 194, 196

European Council 263
European Court of Justice (ECJ) 169,

183, 199, 202–5, 207, 243, 250,
291, 292

European market 261, 307
European Parliament 263
European Union (EU) 14, 194, 253
amnesty programmes 101–2
Competition Commission 2, 3
public/ private enforcement
and 205, 250, 292–3

fine-setting guidelines 96, 99–101
international cartels 66
probability of cartel detection 93
recidivism in 97, 98
fining policy 97

exchanges 44–5, 166
export cartels 182–5, 229, 273–5

index 339

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03630-7 - Cartels, Markets and Crime: A Normative Justification for
the Criminalisation of Economic Collusion
Bruce Wardhaugh
Index
More information

http://www.cambridge.org/9781107036307
http://www.cambridge.org
http://www.cambridge.org


fairness 27, 29, 31, 37, 39, 41, 44, 45
fallacy of composition 44
Federalism 120
Feinberg, J. 12, 22–5, 28, 33, 34, 36,

44, 278
fines 1, 3, 4, 13–14, 45, 62, 77, 84, 90–2,

94–107, 115–16, 158, 163, 167,
179, 181, 185, 187–8, 190–1,
194–5, 196–7, 205–6, 210,
232–7, 253, 260, 281–4, 292,
303 see also Becker: Beckerian
formula for fines; deterrence;
United States

reduction of 96–7, 163, 194
Finland see also Europe

Finnish industry, cartelization of
96–3

focal aims 23, 24, 28, 29, 33, 34,
36 see also interests

food
food safety 256
food sector 268

force 4, 21 see also coercion
forestalling 214
France 5, 170, 173, 182–4
recividism in 98

fraud 15, 21, 78, 214–19, 241
free speech see liberalism
Free Trade, doctrine of 216, 217, 269
free-riding 301
freight 71, 126–8, 131
French Planning Council 173
Fry, LJ 218
fuel price-fixing 240, 252
Fuller, L. 30
funding 297, 294

game theory 29, 164 see also prisoner’s
dilemma; zero-sum game

GATT (General Agreement on Tariffs
and Trade) 174, 226

Geradin, D. and Henry, D. 97
Gerber, D. J. 1, 170, 171, 172, 176, 177,

178–9, 230
Germany 1, 3, 5, 98, 170–80, 183,

205 see also Europe:
Freiburg, influence of 3, 98,
183, 205

coal and steel industry 173
criminalisation of cartels 3
‘deconcentration’ of industry

172–3
Federal Cartel Office (FCO) 179
German competition law (1957) 179
German criminal law 281
Ordnungspolitik 177
private antitrust actions in 180
recidivism in 98

Ghosh test of dishonesty 238, 239, 241,
246, 276, 309

Giocoli, N. 175, 176, 177–8
global convergence see convergence
Gobert, J. 68, 69
Gobert, J. and Punch, M. 58, 69, 72
Google 263
Goyder, J. and Albors-Llorens, A. 184,

185, 194
Granger Movement 121
group boycotts 143, 145, 156, 228
guanxi 284–5
Gulf of Mexico
Deepwater Horizon Oil Spill 281

Haldane, Viscount 58–9, 219
Hallstein, W. 175
Halsbury, Lord 217
Hammond, A. 234, 255, 292
Hammond, S. 162, 163, 194, 255, 292
Hammond-Penrose Report 234, 235,

236–7, 241, 242
Hand, Judge Lerned 56
happiness 20–1 see also utility

maximisation
hard core cartels 2–3, 5–6, 11, 17, 18,

19, 37, 43, 44, 45, 50, 52, 53, 77,
92, 98, 102, 104, 105, 196, 213,
226, 233, 234–7, 240, 244,
249–51, 255, 257–8, 259, 265,
267–8, 273, 281, 298–9, 302,
306, 313

anticompetitive practices 18
criminalisation of 5, 32, 43–8, 101–5,

242–3, 244–52, 281–4, 290–3,
297–310

sanctions against 3, 92–105, 114–17,
194–7, 213–20, 231–42

340 index

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03630-7 - Cartels, Markets and Crime: A Normative Justification for
the Criminalisation of Economic Collusion
Bruce Wardhaugh
Index
More information

http://www.cambridge.org/9781107036307
http://www.cambridge.org
http://www.cambridge.org


social and economic harm caused
by 7–11, 37–48, 92–5, 251

Harding, C. and Joshua, J. 1, 168, 170,
171–2, 190, 204, 205

harm 300 see also liberalism; normative
approach

cartel harms 37–43
definitions of 22–3
distributive justice and 43–8
harm to others principle 18–33, 36
harm and criminalisation 18–19
J.S. Mill and 19–22
protected harms 22–6
‘veil of ignorance’ and social

institutions 26–33
principle of 12
prohibited harm 37–43

creating deadweight loss as 40
creation of social waste as
41–2

exacerbation of X-Inefficiency as 43
price raising of goods as 37–40
stunting development of new
products/processes as 42–3

Harrison, B. 120, 123, 125
Hart, H. L. A. 4
Havana Charter 225–6
health insurance see medical services
Heavy Electrical cartel 158
High Authority, the 174
Hittinger, C. W. and Bona, J. M. 161
Hobbes, T. 31, 34, 47
Hodge, T. C. 197, 201, 203, 204
Hoffman-LaRoche 98, 158, 196
Hofstede, G. 254, 266, 271, 275, 279,

284, 286, 288, 290, 293 295, 296,
312–13 see collectivism;
convergence

IBM study 16–17
results 265–7

Hong Kong Competition Ordinance 259
horizontal cooperation 136, 145, 149,

150, 151–3, 155, 165–6, 264,
305

Hovenkamp, H. 120, 121, 156
human rights 256
Hume, D. 15
Hyytinen, A. et al. 92–3

I G Farben 171, 186
IBM 16
IDAC [Import Duties Advisory

Committee] 224
identification model see corporate

liability
immunity programmes 87, 101, 103–5,

163, 194–6, 243, 250, 285
imprisonment 2–3, 58, 73, 102, 106,

115, 158, 167, 237, 241
individual criminal liability see

corporate governance
individual liability see deterrence
individual responsibility see

collectivism
individual sanctions see bankruptcy;

deterrence
individualism 108, 265–6, 284,

288, 290
Indonesia 259, 272
industrial accident prevention 82
Industrial Revolution 1, 15
insider trading 35, 41, 236, 301
insolvency 56, 96
institutional credibility see resource

allocation
institutional interests 25 see also

interests
instrumental wants 23, 24 see also

interests
interests 22–5 see also focal aims;

institutional wants;
instrumental wants; passing
wants; welfare interests

International Bank for Reconstruction
and Development (IBRD) 225

International Competition Network
(ICN) 5–6, 256, 271, 295

International Law 53
International Monetary Fund (IMF) 225
International Trade Organization

(ITO) 174, 225, 226, 267
internationalisation see also antitrust

regime; collectivism;
convergence; corporate
governance; resource
allocation; scepticism

approach 253–4

index 341

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03630-7 - Cartels, Markets and Crime: A Normative Justification for
the Criminalisation of Economic Collusion
Bruce Wardhaugh
Index
More information

http://www.cambridge.org/9781107036307
http://www.cambridge.org
http://www.cambridge.org


Ireland 3, 5, 237, 266
anti-cartel policies 237, 266
criminalisation of cartels 313

Italian Flat Glass industry 191
Italianer, A. 99, 253
Italy 170 see also Europe

Jagger, M. 299
Japan 98, 170, 172, 224
cartel control regime 236–7, 286,

291, 312
recidivism in 98

Jevons,W. S. 111, 112
Jewkes, J. 228
JJB Sports 99
Johnson, M. 239, 246
justice, principles of 27–33 see also

distributive justice

Kahn-Freund, O. 257–8
Kant, I. 26, 31, 46, 48, 80, 81, 301
Karpel, A. A. 263
Khan, B. Z. 113
Khanna, V. S. 75
kidnapping 23
Klawiter, D. C. 101
Korea
recidivism in 98

Kraakman, R. et al. 54, 164
Kroes, N. 2, 192, 197, 253, 261

labour organisation 124
laissez-faire ideology 211, 212, 215,

219, 226, 309
Lamb, N. 249
Lande, R. H. 159
Lande, R. H. and Davis, J. P. 107, 159
Lane, Lord 238
Latvia 170 see also Europe
Law Commission 69
Lee, K. J. 266, 269, 288
Leibenstein, H. 10, 43, 55, 300
leniency programmes 283, 291 see also

Europe; United States
as convergence 255

Less Developed Countries (LDCs)
278

Letwin, W. L. 120–3, 214

liberalism 12–13, 18–21, 25–6, 44,
48, 105, 108, 172, 213–15,
216–18, 250, 258, 279, 284, 295,
298, 300–1, 306, 309–10,
312 see also harm; laissez-faire
ideology; normative approach;
United Kingdom

harm to others justification
and 18–33

liberal theory of limits to criminal
law 33–7

libertarianism 108
licensing see music copyright
Lisbon Treaty 197, 200, 201–4, 207,

306–9
literalism see Sherman Act
litigation failure see Europe: European

competition policy
lobbying 8, 41
political 100, 121, 232

Locke, J. 110, 111
loitering 5
Lovett, A. W. 172, 173
Lucas, A. F. 221–2
lysine (amino-acids) cartel 158,

196, 234

MacDonald, R. 222
management theory 54
managerial slack 10, 43, 300 see also

X-inefficiency
manslaughter 66, 68, 69, 82
corporate 69
involuntary 69

Maricopa Foundation for Medical
Care 149–51

Marine Hose cartel 100, 101, 240–1
market division 145, 156, 165,

182–4, 185
market fragmentation 186, 187–8,

206, 208
market integration see Europe:

European competition policy
market-based economy 19, 32–3, 37,

46, 51, 301
Marshall, A. 111, 220, 248
Marshall Plan 172, 180, 272
Marshall, T. Justice 146, 305

342 index

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03630-7 - Cartels, Markets and Crime: A Normative Justification for
the Criminalisation of Economic Collusion
Bruce Wardhaugh
Index
More information

http://www.cambridge.org/9781107036307
http://www.cambridge.org
http://www.cambridge.org


May, 112, 115
Mazák (Advocate General) 250
McCloy, John 174
medical services 149–51
Meese, A. J. 262
Menger, C. 111
Mercer, H. 1, 223–5, 226–9, 232, 248
Merger Control regime 193, 202, 262,

268, 289, 304–5
mergers 171, 174, 193, 222, 230
Mexico 270–1
Microsoft 255, 262
Mill, J. S. 12, 19–23, 26, 215, 216–20,

298 see also under harm;
United Kingdom; see also
liberalism

misrepresentation 211, 215, 217,
218, 219

Monnet, J. 173, 174
monopolies 7–11, 37, 49, 113–15, 122,

127, 130, 139, 171, 177–8, 191,
193, 220, 230–1

costs and expenditures 41–2
monopolist, definition of 7
monopoly power 143, 178
natural 120, 178
prohibition of 178, 229–30
public rights and interests and 114
rational expenditure 8
social cost of 8

Monopolies Commission 227, 228,
230, 248

division of responsibility 227
Montesquieu 257–8
Monti, G. 192, 201
Monti, M. 192, 193, 197
moralism 36
Morris of Borth-Y-Guest, Lord 63
Morris, Lord 215
motoring 76 see also parking
Motta, M. 9, 10, 41, 56, 97
Muller-Armack, A. 176 see also

manslaughter
murder 77 see also manslaughter
music copyright 147–9, 151

NAFTA (North American Free Trade
Agreement) 256, 270

National Coal Board 223
National Collegiate Athletic

Association (NCAA) 151–5,
305

National Competition Authorities
(NCAs) 194

national priorities see resource
allocation

National Socialism 171
natural disasters 38–9
natural law see United States
natural rights 109–10, 111
negligence 56, 58–9, 70, 75, 76, 82,

83, 86 see also corporate
liability

efficient schemes 76
enquiries 83
presumption of 58–9
underinvestment in precautions 56

negotiation 76, 148, 255, 294, 307
Netherlands 170, 198 see also cement

products; Europe
Dutch brick industry 198

network of liberties 33
New Deal 180
New York Stock Exchange 220
New Zealand 170, 235, 266
Nolan, Lord 74
normative approach 11–12, 18–51,

297–302 see also liberalism;
harm; veil of ignorance; social
institutions

evaluation of 48–51
normative background to cartel

criminalisation 297–302
Norris, I. 214, 219, 251, 264–5, 290,

309
nuclear energy 54

Office of Fair Trading (OFT), UK
98, 99, 230, 233, 234, 236,
239, 242, 250, 276–7, 293,
309

oil and gasoline industry 140–1
oil crisis (1973) 190, 286
ordoliberalism 175–80, 202, 205,

226
founding thinkers of 176

index 343

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03630-7 - Cartels, Markets and Crime: A Normative Justification for
the Criminalisation of Economic Collusion
Bruce Wardhaugh
Index
More information

http://www.cambridge.org/9781107036307
http://www.cambridge.org
http://www.cambridge.org


Organization for Economic Co-
operation and Development
(OECD) 2, 3, 11, 17, 234, 256,
271–2, 273, 275, 287

Organization for European Economic
Cooperation (OEEC) 271

overcharges 11, 39–40, 42, 93–4, 303
overpayment 39–40

Page, W. H. 159
Paley, W. 109–11
parallel behaviour 186
Paris Treaty 175
parking, illegal 77, 90 see alsomotoring
passing wants 23, 24 see also interests
patents 113
antitrust and (19C USA) 113

paternalism 36
pay for delay 49–50
Pearson, Lord 62
Peckham, Mr Justice 128–9
Penrose, R. 234
pension and retirement funds 56, 96
per se rules see Sherman Act
Peritz, R. J. R. 1, 123, 131
petitio principii 148
Peyer, S. 180
Pinto, A. and Evans, M. 58
plea bargaining 97, 162, 212,

241, 255
plumbing fixtures industry 73
Polinsky, A. M. and Shavell, S. 83, 84,

91, 104
Political Economy 112
pollution abatement 82
Porter, R. H. 6
Portugal Telecom 199
positivism 4
Posner, R. 8–9, 41, 78
power distance 17, 265
pragmatic approach
pragmatic justification for cartel

criminalisation 51, 103–5,
249–51, 302–4

price discrimination 115, 206
price fixing 2, 5, 6, 14–17, 56, 71, 73, 77,

84, 87, 89, 98–100, 106, 115,
138–43, 145, 147–51, 155–6,

157–8, 165, 166, 169, 184,
189–90, 206, 209, 215, 219, 235,
240, 241, 252, 263–5, 276, 281,
284, 287, 294, 299–304,
308–9 see also Sherman Act
criminalisation of 2, 15, 16

public attitudes towards 100
social consequences of 287
theft and 14

price raising see harm
principal–agent relationship 53–4,

67, 75, 79, 80–3, 101, 103,
105, 214 see also corporate
liability

prisoner’s dilemma 30, 35, 47, 48,
164, 195

private (civil) enforcement 250–1,
292–3 see also under United
States

processes see harm
producer surplus 8, 38, 220
product innovation 9
productive inefficiency 9–10, 11, 42,

43 see also harm; X-inefficiency
harm and 42

products see harm
Project Condor 240, 242, 276–7
property
property crimes 79
property protection 31, 34, 35
property rights 15, 38, 39, 60, 110,

165, 208, 209, 260–1, 289, 302,
304, 305, 308

proportionality principle 101
public goods 33, 47–8, 300
public policy 71–2, 111, 114, 117, 124,

127, 133, 218
PVC industry 191

Quinine cartel 182, 184–5, 189, 206

railway industry 120, 121, 126, 128
illegal freight rebates 71–2
United States 120
competition between railroads 120
intra-state regulation 120
regulation 120

rape 77

344 index

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03630-7 - Cartels, Markets and Crime: A Normative Justification for
the Criminalisation of Economic Collusion
Bruce Wardhaugh
Index
More information

http://www.cambridge.org/9781107036307
http://www.cambridge.org
http://www.cambridge.org


Rawls, J. 12, 26–33, 34, 35, 37, 44, 46,
47, 50, 51 see also under harm;
liberalism

realism see Sherman Act
reasonableness 127, 129, 130, 131, 136,

138–40, 141, 142, 143, 145, 156
recidivism 14, 97–100, 106, 210, 283,

292, 304, 306 see also European
Union; United Kingdom;
United States

reform see United Kingdom
regional agreements see convergence
regrating 214
Reid, Lord 63–4
Reid Report 223
Republican Party (USA) 120, 122
resale price maintenance (see also retail

price maintenance) 268
resource allocation 276–9
as a global problem 276–8
competing demands and 278–9

responsibility see corporate
responsibility

retail price maintenance 5, 99, 134–5
retributivism 75, 79, 163
return on capital 112–13, 126
rewards 164, 282, 285, 288, 295, 313
Ricardo, D. 111
risk aversion 33, 91, 266
Robertson, A. 231
Rome Treaty 169, 174, 180, 181–2,

183–4, 204–5
Röpke W. 176
Rubenstein, W. B. 161
rule of law 28, 29, 30, 33, 36, 44, 126,

151, 208
rule of reason 133–5, 143, 149, 151,

153–6, 166, 171, 178, 274, 277,
289 see also Sherman Act

Rüstow, A. 176

safety 56, 76, 77, 82, 86, 92, 256, 281
Saint Gobain
fine for car glass cartel 281–2

sanctions 280, 282, 292 see also
bankruptcy; deterrence

criminal 1, 3–4, 14, 17, 18, 21, 23, 25,
30, 31, 34, 36, 37, 40, 48, 50, 77–8,

83, 86–8, 89, 97, 98, 101–3, 152,
157–8, 161, 164, 166, 169, 207,
209–10, 234, 250, 253, 257, 259,
261, 263–5, 268, 279–88, 291–2,
297, 298, 299–300, 302–4, 308,
312–14

non-criminal 36, 86, 89, 90, 95, 98,
101, 102, 152, 157, 263, 265,
280–2, 284, 291–2

Sarkozy, N. 202, 308
Scalia, Justice 289, 304, 305
scepticism 15, 17, 38, 40, 108, 207–9,

254, 259, 261, 297
about internationalisation 304–12
over expansion of criminalisation

(in US, EU and UK)
304–10

Schinkel, M. P. 3, 11, 93–4
school milk cartels 158
securities disclosure offences 41
securities law 45
Sen, A. 279
Serious Fraud Office (SFO) 276–7
share buy-back programme 55
Sherman Act 1–2, 5, 14, 72–3, 97, 107,

114–57, 165, 227, 259–61, 283,
289, 304–7 see also United
States

as economic ‘Bill of Rights’ 146, 305–6
competition, advancement of 144
Europe and 205
illegal arrangements 144–5
intellectual background to 107–13
judicial interpretation of (consumer

surplus protection) 125–57
Appalachian Coals (Depression
era) 136–8

economic reality, sensitivity
to 147–57

literalism vs realism 125–32
per se rules against price

fixing 138–47
Standard Oil: per se and rule of
reason 132–6

legislative history of 120–5
pre-Sherman Act values 114–25

nineteenth-century public
policy 108–14

index 345

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03630-7 - Cartels, Markets and Crime: A Normative Justification for
the Criminalisation of Economic Collusion
Bruce Wardhaugh
Index
More information

http://www.cambridge.org/9781107036307
http://www.cambridge.org
http://www.cambridge.org


Sherman Act (cont.)
congressional background
120–5

early state antitrust regimes 114–19
purpose of 133
scope of 304

Sherman, J. 122–5
Shiras, G. 129
Shiras, O. 128, 129
small and medium size enterprises

(SMEs) 188, 189–90, 286
Smith, A. 111
social institutions see also harm;

normative approach
social waste 41–2, 300 see also harm
social welfare 10–11
Soda Ash industry 191
Southerland, P. 191
sport 45–6, 301, 305 see also baseball;

cricket; Sumo
sports organisations 151–5
Staughton, LJ 73–4, 75
Stephan, A. 66, 96, 97, 100, 103, 241,

242, 263, 284–5, 288
Stevens, Justice 147, 149, 155
Stichting Baksteen 198, 207
stigmatisation 79
‘stop and search’ powers 91
Story, J. 108–11
sugar industry see United States
Sullivan, L. A. and Grimes, W. S. 132,

136, 143, 155
Sumo 45
supermarket industry 145, 146 see

United Kingdom
supplementary criminalisation see also

United Kingdom
surveillance 91, 237
Sweden 278

Taft, W. H. 131–2
taxation 30, 34, 122, 272, 300
income 30–1, 34

Telefónica 199
television programming see sport:

sports organisations
Templeman, Lord 74
terrorism 79

Tesco/Tesco rule see under corporate
liability

Thatcher, M. 230
theft 2, 11, 14, 23, 38, 39, 40, 77, 100, 208,

241, 261, 289–90, 297, 299, 302
Thorelli, H. 172
Thurlow, Baron 58
tort
deterrence beyond 75–8

Total SA 98
trading standards 73–4
transplantation see antitrust regime;

collectivism; convergence;
corporate governance; resource
allocation

transportation see freight; motoring;
railway industry; United States

treachery 21
Treaty Establishing the European

Community (TEC) 200
Treaty of Versaille 171
Treaty on European Union

(TEU) 200–1
employment considerations 97,

200–1, 204
Treaty on the Functioning of the

European Union
(TFEU) 201 see also Lisbon
Treaty

Trenton Potteries 138–40, 150, 157
Truman, President 226
tying arrangements 144, 145, 153, 156

UK Cartel Offence 211–13, 234–47
ultra vires acts 74
undue restraint 133
unemployment, see employment
United Kingdom 15–16, 170 see also

Europe; scepticism
2012 reforms 242–7
calls for consultation 242–4
Reform Bill 244, 247

amnesty programmes 101–2,
250–1

anti-cartel policies 227–52
antitrust values in Britain 263–5
cartel control in 211–52
contextual background 211–13

346 index

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03630-7 - Cartels, Markets and Crime: A Normative Justification for
the Criminalisation of Economic Collusion
Bruce Wardhaugh
Index
More information

http://www.cambridge.org/9781107036307
http://www.cambridge.org
http://www.cambridge.org


criminalisation of cartels 3
economic downturn (1930s): cartels

as industrial policy 220–4
coal industry 220–3
other industries 223–4

European reform, British reception
of 231–42

attempt at criminalisation 234–40
failure of criminalisation 240–2
reforming the regime 231–4, 242–7

leniency programme 250, 284
post-war environment 224–31
Monopolies and Restrictive Trade
Practices Commission 224–31

post-war
internationalisation 225–6

post-war UK regime 227–31
Restrictive Practice Acts and
Court 224–31

recidivism in 98–9
supermarket industry 99
supplementary criminalisation,

failure of 247–52
tobacco use and binge drinking 18
UK regime 1880–1936 213–20
marketplace liberalism, rise
of 213–15

Mill’s liberal influences 216–20
United Nations Conference on Trade

and Development
(UNCTAD) 17, 271, 272–5

United States 14, 17 see also recidivism;
Sherman Act; scepticism;
vicarious liability

agricultural industry 117, 118, 119
farming income 121
trading of grain 135

American system, efficacy and
enforcement in 157–64

certainty of punishment 162
leniency programmes 162–4,
255, 284

private (civil) enforcement
158–62

American values 165–7
amnesty programmes 101–2
anti-cartel policies 266
antitrust values 260–1

Antitrust Division (US DoJ) 2,
106, 163, 206

cartel control, experience of
106–67

contextual background 106–8
Congress, democratic nature

of 146–7
criminalisation of cartels 3
Department of Justice (DOJ)

statistics 106–7, 194
successes of 194, 206

equal protection clause (14th
amendment) 117–19

Europe, influences on see Europe
gun ownership 38
Illinois legal system 72
international cartels 66, 107, 158,

263, 306
meat packing industry 116
natural law and morality

(nineteenth-century) 108–13
petroleum industry, development

of 221
plea bargains 97
probability of cartel detection 93
recidivism in (lack of) 98, 106, 166
state statutes 118
sugar industry 116, 125–6
Tennessee legal system 117
Texas legal system 115–16
tobacco industry 116
US Sentencing Commission 106
Guidelines (Manual) 70, 97, 162

voting rights 282
working conditions 124–5, 136

Universities 155 see also College
Football Association (CFA);
National Collegiate Athletic
Association (NCAA); sport:
sports organisations

US Federal Trade Commission 263
utilitarianism 21–2, 26, 217

anti-utilitarianism 26
utility function 55, 56, 111
utility maximisation 10, 20, 55–6

Van Miert, K. 192, 193
Van Rompuy, B. 202

index 347

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03630-7 - Cartels, Markets and Crime: A Normative Justification for
the Criminalisation of Economic Collusion
Bruce Wardhaugh
Index
More information

http://www.cambridge.org/9781107036307
http://www.cambridge.org
http://www.cambridge.org


veil of ignorance 27–9, 33–7, 44
see also harm; normative
approach

vicarious liability 13, 280–1 see also
agency; corporate
responsibility

civil liability 71–2
due diligence defence 83–7, 166

Villarejo, C. M. 96–7
Virgin Atlantic 240
vitamin cartel 158, 196, 234
volenti non fit injuria 25
Vollmer, C. 3
voluntary transactions 39, 299

wage/risk premiums 102
Walker, A. 111
Walras, L. 111
Wayland, F. 111, 113
weights and measures type

offence 62
welfare interests 23–6, 28, 34, 36, 43,

278, 298–9 see also interests
limits to protection 25

Werden, G. J. and Simon, M. J. 77, 92
whistleblowing 164

white collar crime 41
White, Mr Justice 129–30
Wilks, S. 229
Williamson, O. 55, 149
Wolfe, Lord 246
Wood Pulp industry 71, 191
World Bank 225
World Trade Organization (WTO) 2, 3,

226, 266, 267, 275
trading rules 269
Working Group on the Interaction

between Trade and
Competition Policy 3

WorldWar I 137, 212, 220, 221, 224,
248

World War II 169, 170, 171 see also
Europe; United Kingdom: post-
war environment

wrongdoing see corporate liability

X-inefficiency 10, 43, 300 see also harm;
productive inefficiency

zero-sum game 20, 215, 258 see also
game theory; prisoner’s
dilemmas

348 index

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03630-7 - Cartels, Markets and Crime: A Normative Justification for
the Criminalisation of Economic Collusion
Bruce Wardhaugh
Index
More information

http://www.cambridge.org/9781107036307
http://www.cambridge.org
http://www.cambridge.org

	http://www: 
	cambridge: 
	org: 


	9781107036307: 


