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of growing importance in international adjudication. 
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the proliferation of litigation. It highlights an emerging, 
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otherwise independent and autonomous tribunals. 

  LUIZ EDUARDO SALLES  is a partner at Barretto Ferreira 
e Brancher (BKBG) in São Paulo, where he practices 
international trade and competition law. He holds a PhD 
(summa cum laude) in International Law from the Graduate 
Institute of International and Development Studies, Geneva, 
and he has taught international law at several Brazilian 
universities.   

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03596-6 - Forum Shopping in International Adjudication: The Role of Preliminary
Objections
Luiz Eduardo Salles
Frontmatter
More information

http://www.cambridge.org/9781107035966
http://www.cambridge.org
http://www.cambridge.org


  CAMBRIDGE STUDIES IN INTERNATIONAL AND COMPARATIVE LAW 

 Established in 1946, this series produces high quality scholarship in the fi elds 
of public and private international law and comparative law. Although these 
are distinct legal sub-disciplines, developments since 1946 confi rm their 
interrelations. 

 Comparative law is increasingly used as a tool in the making of law at 
national, regional, and international levels. Private international law is now 
often affected by international conventions, and the issues faced by clas-
sical confl icts rules are frequently dealt with by substantive harmonization 
of law under international auspices. Mixed international arbitrations, espe-
cially those involving state economic activity, raise mixed questions of public 
and private international law, while in many fi elds (such as the protection of 
human rights and democratic standards, investment guarantees, and inter-
national criminal law) international and national systems interact. National 
constitutional arrangements relating to “foreign affairs,” and to the imple-
mentation of international norms, are a focus of attention. 

 The series welcomes works of a theoretical or interdisciplinary character, 
and those focusing on the new approaches to international or comparative law 
or confl icts of law. Studies of particular institutions or problems are equally 
welcome, as are translations of the best work published in other languages. 

    General Editors        James   Crawford  SC FBA 
   Whewell Professor of International Law, Faculty of Law,  
  University of Cambridge    
     John S.   Bell  FBA 
   Professor of Law, Faculty of Law, University of Cambridge    

    A list of books in the series can be found at the end of this volume .  

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03596-6 - Forum Shopping in International Adjudication: The Role of Preliminary
Objections
Luiz Eduardo Salles
Frontmatter
More information

http://www.cambridge.org/9781107035966
http://www.cambridge.org
http://www.cambridge.org


  Forum Shopping in International 
Adjudication 
 The Role of Preliminary Objections  

   Luiz   Eduardo         Salles        

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03596-6 - Forum Shopping in International Adjudication: The Role of Preliminary
Objections
Luiz Eduardo Salles
Frontmatter
More information

http://www.cambridge.org/9781107035966
http://www.cambridge.org
http://www.cambridge.org


       University Printing House,  Cambridge  CB2 8BS, United Kingdom   

 Cambridge University Press is part of the University of Cambridge.   

 It furthers the University’s mission by disseminating knowledge in the pursuit of 
 education, learning and research at the highest international levels of excellence. 

  www.cambridge.org  
 Information on this title:  www.cambridge.org/9781107035966  

 ©   Luiz Eduardo Salles   2014    

  This publication is in copyright. Subject to statutory exception 
  and to the provisions of relevant collective licensing agreements, 
  no reproduction of any part may take place without the written 
  permission of Cambridge University Press.   

 First published  2014  

 Printed in the United Kingdom by Clays, St Ives plc  

  A catalogue record for this publication is available from the British Library  

  Library of Congress Cataloguing in Publication data   
 Salles, Luiz Eduardo, author. 
 Forum shopping in international adjudication : the role of preliminary 
objections / Luiz Eduardo Salles. 
  pages cm – (Cambridge studies in international and comparative law ; 105) 
 Based on author’s dissertation (doctoral) – Graduate Institute of International and 
Development Studies (Geneva, Switzerland), 2011. 
 Includes bibliographical references and index. 
 ISBN 978-1-107-03596-6 (hardback) 
 1. International courts. 2. Commercial courts. 3. Forum shopping. 
4. Jurisdiction (International law) I. Title. 
 KZ6250.S25 2014 
 347′.012–dc23 
 2013045308 

 ISBN  978-1-107-03596-6  Hardback  

  Cambridge University Press has no responsibility for the persistence or accuracy of 
  URLs for external or third-party internet websites referred to in this publication, 
  and does not guarantee that any content on such websites is, or will remain, 
  accurate or appropriate.    

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03596-6 - Forum Shopping in International Adjudication: The Role of Preliminary
Objections
Luiz Eduardo Salles
Frontmatter
More information

http://www.cambridge.org/9781107035966
http://www.cambridge.org
http://www.cambridge.org


   À  minha “Grande Fam í lia”   

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03596-6 - Forum Shopping in International Adjudication: The Role of Preliminary
Objections
Luiz Eduardo Salles
Frontmatter
More information

http://www.cambridge.org/9781107035966
http://www.cambridge.org
http://www.cambridge.org


www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03596-6 - Forum Shopping in International Adjudication: The Role of Preliminary
Objections
Luiz Eduardo Salles
Frontmatter
More information

http://www.cambridge.org/9781107035966
http://www.cambridge.org
http://www.cambridge.org


vii

  Contents    

  Foreword   page   xiii  
  Acknowledgments     xv  
  List of acronyms and abbreviations     xvii  
  Table of cases     xxi  
  Table of treaties     xxxvii  
  Table of documents     xl    

  Introduction     1 
  The research question and this book’s perspective     1  
  The importance of the framework suggested in this book     7  
  The thrust of the argument     11  
  The structure of this book     12   

  1     The rise of forum shopping     16 
  1.1     Introduction     16  
  1.2     The transformation of international adjudication     17 

  1.2.1     The multiplication of international tribunals     18  
  1.2.2     From ad hoc consent to inbuilt consent to 

jurisdiction     21  
  1.2.3     The “privatization” of international litigation     23  
  1.2.4     The new market of international adjudication: 

let’s go shopping     27   
  1.3     Potential concerns arising from forum shopping     30 

  1.3.1     The delegation function of procedural norms in 
a dynamic context: the puzzle of inbuilt consent     32  

  1.3.2     The enabling and protective functions of 
procedural norms in a dynamic context: 

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03596-6 - Forum Shopping in International Adjudication: The Role of Preliminary
Objections
Luiz Eduardo Salles
Frontmatter
More information

http://www.cambridge.org/9781107035966
http://www.cambridge.org
http://www.cambridge.org


C O N T E N T Sviii

a balance between complainant’s autonomy 
and fairness-to-the-defendant considerations     35  

  1.3.3     The allocative function of procedural norms in 
a dynamic context: a system-based versus a 
regime-based approach to international tribunals     40  

  1.3.4     Systemic- and party-driven concerns arising from 
confl icting rulings: the question of mutually 
(in)consistent rulings     43   

  1.4     Concluding remarks     46   

  2     Forum shopping and procedure     47 
  2.1     Introduction     47  
  2.2     Procedure     48  
  2.3     Procedure in the context of forum shopping: a new, 

emerging role for preliminary objections     54 
  2.3.1     Preliminary objections as procedural shields     56  
  2.3.2     Preliminary objections as transmission belts of 

procedure-regulating rules     62   
  2.4     Some limitations of the present approach     65 

  2.4.1     Three levels at which politics, policies, and 
preferences infl uence the assessment of 
forum shopping     68   

  2.5     Concluding remarks     75   

  3     Preliminary questions and preliminary objections     76 
  3.1     Introduction     76  
  3.2     The concept of preliminary questions and objections in 

international adjudication     77 
  3.2.1     Material character and effect of preliminary 

questions     81  
  3.2.2     “Timeline-related” character and effect of 

preliminary questions     83   
  3.3     Procedure versus substance, back again     90 

  3.3.1     Procedure mutates into substance, and vice versa: 
a contextual distinction     90  

  3.3.2     A functional and contextual demarcation method 
based on the object of the request and 
the controverted claims     93   

  3.4     Preliminary questions and facts entangled with the 
merits: practical alternatives     97 

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03596-6 - Forum Shopping in International Adjudication: The Role of Preliminary
Objections
Luiz Eduardo Salles
Frontmatter
More information

http://www.cambridge.org/9781107035966
http://www.cambridge.org
http://www.cambridge.org


C O N T E N T S ix

  3.4.1     Alternative 1: postponing the decision on 
the preliminary question until the merits stage     99  

  3.4.2     Alternative 2: provisionally concluding on facts 
related to the merits at the preliminary stage     101  

  3.4.3     Alternative 3: defi nitively concluding on the issue 
related to the merits at the preliminary stage     102   

  3.5     Concluding remarks     110   

  4     The source and contours of international tribunals’ 
authority to rule on preliminary questions     112 
  4.1     Introduction     112  
  4.2     Adjudicatory jurisdiction, principal jurisdiction, 

incidental jurisdiction, and the inherent power to rule 
on preliminary objections     114 
  4.2.1     Disentangling the concept of adjudicatory 

jurisdiction     114  
  4.2.2     Inherent powers (or inherent jurisdiction) in 

international tribunals     117  
  4.2.3     Limitations to inherent jurisdiction     119  
  4.2.4     The power to rule on preliminary questions as 

inherent jurisdiction     122   
  4.3     The scope of the applicable law of preliminary 

objections     123 
  4.3.1     Preliminary objections may draw on 

“all international law”     123  
  4.3.2     Deriving the scope of preliminary objections in 

WTO adjudication from the scope of applicable 
law, and vice versa     124   

  4.4     The stabilizing effect of a decision on a preliminary 
question     135 
  4.4.1     Decisions within principal jurisdiction versus 

decisions beyond principal jurisdiction     135  
  4.4.2     Decisions on preliminary questions (procedural 

 res judicata ) and decisions on the merits 
(substantive  res judicata )     138   

  4.5     Concluding remarks     140   

  5     Jurisdiction and admissibility     141 
  5.1     Introduction     141  
  5.2     A distinction that makes a difference     142 

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03596-6 - Forum Shopping in International Adjudication: The Role of Preliminary
Objections
Luiz Eduardo Salles
Frontmatter
More information

http://www.cambridge.org/9781107035966
http://www.cambridge.org
http://www.cambridge.org


C O N T E N T Sx

  5.2.1     Traditional reasons for a dual categorization     146  
  5.2.2     The dual categorization and forum shopping     155   

  5.3     Three typical approaches to jurisdiction versus 
admissibility     160 
  5.3.1     The indifference approach: jurisdiction and 

admissibility as acceptability     161  
  5.3.2     The objectivist approach: jurisdiction as 

a tribunal-centered concept, admissibility as 
a claim-centered concept     163  

  5.3.3     The “conventionalist–residualist” approach: 
jurisdiction as consent, admissibility as a residual 
category     168   

  5.4     Addressing forum shopping strategies through 
preliminary questions: jurisdiction or admissibility?     173 
  5.4.1     Forum shopping raises jurisdictional questions: 

the direct model of jurisdictional organization/ 
procedural coordination     174  

  5.4.2     Forum shopping raises questions of admissibility: 
the indirect model of procedural coordination     176   

  5.5     Concluding remarks     178   

  6     International tribunals’ discretion to (not) exhaust 
principal jurisdiction and forum shopping     180 
  6.1     Introduction     180  
  6.2     Discretion and its dimensions     182  
  6.3     Discretion to dismiss     186 

  6.3.1     Stating the obvious: tribunals are meant to decide 
on the merits of admissible claims under their 
jurisdiction     186 
  6.3.1.1     The prohibition of  non liquet  and discretion 

not to exhaust principal jurisdiction     188   
  6.3.2     Discretion to dismiss and the purpose of 

adjudication: a survey on discretion not to exhaust 
jurisdiction over admissible claims     190 
  6.3.2.1     The “essential third party” rule: 

discretionary or peremptory dismissal?     192  
  6.3.2.2     Mootness, declaratory judgments, and 

the outer limits of discretion to dismiss     195  

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03596-6 - Forum Shopping in International Adjudication: The Role of Preliminary
Objections
Luiz Eduardo Salles
Frontmatter
More information

http://www.cambridge.org/9781107035966
http://www.cambridge.org
http://www.cambridge.org


C O N T E N T S xi

  6.3.2.3     Confi rming discretion to dismiss in 
the context of purely declaratory judgments 
in the WTO context: measures revoked or 
modifi ed after the panel request     198  

  6.3.2.4     Confi rming discretion to dismiss in the 
context of purely declaratory judgments in 
the WTO context: judicial economy     202   

  6.3.3     Partial conclusion: the limited role of discretion 
to dismiss in relation to forum shopping     203   

  6.4     Discretion to stay: a window of opportunity     205 
  6.4.1     Discretionary stays as case management: survey 

of procedural rules     205 
  6.4.2     Discretionary stays and the WTO DSU 

time limits     207   
  6.4.3     Discretionary stays and forum shopping: 

examples from practice     212   
  6.5     Abstention doctrines in international adjudication: 

a potential way forward?     217  
  6.6     Concluding remarks     225   

  7     Principles and rules permitting procedural 
coordination through the prism of preliminary 
objections     227 
  7.1     Introduction     227  
  7.2     Exclusive jurisdiction clauses     228 

  7.2.1     Exclusive jurisdiction clauses generally     228  
  7.2.2     Is Article 23 of the DSU an exclusive jurisdiction 

clause, and does this really make the WTO an 
“absolute” jurisdiction?     235   

  7.3     Fork-in-the-road clauses     245 
  7.3.1     Fork-in-the-road clauses generally     245  
  7.3.2     Fork-in-the-road clauses in the investment 

arbitration context     247  
  7.3.3     Fork-in-the-road clauses in the human rights 

context     251  
  7.3.4     Fork-in-the-road clauses in the international 

trade context     257   
  7.4     Subsidiary jurisdiction clauses     260  

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03596-6 - Forum Shopping in International Adjudication: The Role of Preliminary
Objections
Luiz Eduardo Salles
Frontmatter
More information

http://www.cambridge.org/9781107035966
http://www.cambridge.org
http://www.cambridge.org


C O N T E N T Sxii

  7.5     Preferential jurisdiction clauses     265  
  7.6     The protection of  res judicata  and collateral 

estoppel     267  
  7.7     A protection of  lis pendens ?     277  
  7.8     Aggregation doctrines     281  
  7.9     Concluding remarks     287   

  Conclusion     290 
  A procedural tack on forum shopping     290  
  A summary of the book     290  
  Forum shoppers, preliminary objectors, and the 

case-by-case management of jurisdictional overlaps     295     

  References     299  
  Index     312    

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03596-6 - Forum Shopping in International Adjudication: The Role of Preliminary
Objections
Luiz Eduardo Salles
Frontmatter
More information

http://www.cambridge.org/9781107035966
http://www.cambridge.org
http://www.cambridge.org


xiii

  Foreword 

  Watching a student brilliantly defend a doctoral thesis is a professor’s 
delight. To witness the upgrading of that thesis to a sophisticated, prac-
tice-oriented monograph marketed by one of the world’s most presti-
gious legal publishing houses truly marks an occasion. Dr Salles has 
achieved both. 

 Fragmentation of international law and forum shopping before a 
proliferating number of international tribunals are surely not novel 
topics. To write a book about them, after nearly twenty years of heated 
debate, is daring. What news can be added? 

 This book does break new ground and will, no doubt, become a ref-
erence work for both academics and practitioners. Rather than taking 
a normative stand on fragmentation and proliferation, Salles takes a 
pragmatic, procedural turn, looking for coordinated solutions under 
international law as it stands today. 

 This is the fi rst major work that combines two traditional legal 
debates in international law: forum shopping and – a topic even older 
than forum shopping and too often neglected today – preliminary 
objections. 

 In a world of few international tribunals (think of the pre-1990s age), 
preliminary objections were the internationalist’s nightmare: pro-
cedural shields invoked by sovereignty-conscious defendants aimed 
at blocking the legal adjudication of international disputes. Today, 
in a world of many tribunals, preliminary objections re-emerge as 
coordination tools or transmission belts to divide and coordinate the 
operation of an increasing diversity of tribunals. Offering procedural–
technical tools such as inadmissibility of claims (notwithstanding jur-
isdiction of the tribunal) or stay of proceedings awaiting the outcome 
before another tribunal, preliminary questions offer a focal point for 
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F O R E W O R Dxiv

managing the international judiciary, case-by-case, “nurturing proced-
ural cosmopolitanism in international adjudication.” As Dr Salles puts 
it: “Procedure is the fi lter for forum shopping activity, and preliminary 
questions referring to jurisdiction, action and procedure in a narrow 
sense are the fi ltering elements.” This is a world where the distinction 
between, for example, jurisdiction (tribunal-centered) and admissibil-
ity (claim-centered), “makes a difference.” 

 The book’s uniqueness further resides in its scope: drawing together 
experiences and insights from all relevant branches of international 
law, including the ICJ, WTO law, investor-state arbitration, and the law 
of the sea. 

 Starting with the original concerns of forum shopping (some party-
driven, others system-wide) and ending with the coordination tools 
it proposes (abstention, aggregation, and preclusion norms), the book 
takes a hands-on, solutions-oriented approach. Construing inter-
national law as ultimately a single, albeit extremely diverse, “system” 
of law, the book rightly highlights the inherent jurisdiction or power 
of international tribunals to sort out overlaps, dismiss, or stay a pro-
ceeding, even though the tribunal may be operating to enforce a lim-
ited set of treaty rules, such as WTO-covered agreements only. 

 Salles forces us to shift our attention from substantive, often value-
driven debates on fragmentation, confl ict of norms, and forum shop-
ping, to a procedural, pragmatic approach, to be decided case-by-case 
but following general rules of thumb. As he puts it, “admissibility 
shifts the focus of analysis from the architecture of the international 
judiciary or overt clashes of legal regimes to the preclusive effects of 
procedural norms on litigation strategies.” 

 This book brings us considerably closer to implementing the idea of 
an international judiciary at the service of both the disputing parties 
and the overall system of international law. 

 Joost Pauwelyn   
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