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  International Centre for Settlement of 

Investment Disputes (ICSID)    
  ad hoc committees,     220–1  
  administrative structure,     256–7  , 

  260–2  
  ADR mechanisms,     271  ,   279–80  
  appeals,     405  
  appellate body,     195  ,   219  
  arbitration,     203  ,   204  ,   405  

www.cambridge.org/9781107035867
www.cambridge.org


Cambridge University Press & Assessment
978-1-107-03586-7 — Prospects in International Investment Law and Policy
Roberto Echandi , Pierre Sauvé
Index
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Index464

  arbitrators, appointment of,     248–9  , 
  251  

  Arbitrators, Panel of,     245–7  
  arbitrators, training for,     247–8  
  awards, compliance with,     262–3  , 

  307–8  
  case evaluation surveys,     258–60  
  caseload,     243–4  
  consensual dispute resolution,     278  
  consistency in arbitral 

jurisprudence,     405  
  Deputy Secretaries-General,     260–2  , 

  264  
  and development,     317  
  ethics rules,     252–5  ,   306–7  
  Explanatory Notes to the 

Regulations and Rules,     250–2  
  friends of,     308  
  improvements to,     6  ,   243–4  ,   263–4  , 

  310–11  ,   312–13  
  jurisdiction of,     416–17  
  mediation role,     258  
  nationality, role of,     392  
  non-compliance with awards,     169  , 

  262  
  pro| le of,     307  
  reform of,     403  ,   406–7  ,   408  ,   409    
  role of,     444  
  treaty interpretation,     201  
  users committee, creation of,     256–8   

  International Centre for Settlement of 
Investment Disputes (ICSID) 
Convention    

  administrative structure of ICSID,   
  256–7  ,   260  

  appeals,     400  ,   401–2  
  Arbitrators, Panel of,     247  
  investment, de| nition of,     186  ,   334–6  
  jurisdiction  ratione materiae  

‘investment’,     334–6  
  preliminary rulings,     401  
  purpose of,     330n. 54  ,   331  
  Regulations and Rules,     250  
  sovereign investors,     76–9  
  trade and investment links,     111–12     

  International Chamber of Commerce 
(ICC),     111–12  ,     247  ,   257  ,   259  ,   279  

  International Court of Justice (ICJ),   
  200  ,   203  ,   223n. 59  ,   307  ,   333  

  International Covenant on Economic, 
Social and Cultural Rights,     319  

  International Institute for Sustainable 
Development (IISD),     86  ,   191  , 
  367n. 23  ,   412  

  international investment    
  expectations about,     374–6  ,   386–7  
  geography of,     14  
  IIAs, purpose of,     328–33  ,   444–5  
  investment � ows,     14–15  
  multidimensional analysis,     2–9  
  political economy of,     3  ,   91–5  
  role of,     1  
  SOEs,     3  ,   51–3  ,   71–2  ,   94–5  
  and trade,     3–4  ;    see also  foreign 

direct investment (FDI)   
  international investment agreements 

(IIAs)    
  clarity, lack of,     293–4  
  coherence in,     236–9  
  conceptual basis of,     413–29  
  con� ict management mechanisms 

(CMMs),     294–302  
  consensual dispute resolution,   

  279–80  
  constitutional legitimacy,     429–34  
  and development,     415–21  
  dispute prevention policies (DPPs),   

  295–6  
  and FDI,     22  ,   319–21  ,   328–33  
  formulation, changes in,     26–9  
  free transfers of funds,     358  
  and GATT XX,     348–51  
  general exceptions clauses, inclusion 

of,     340–2  ,   344–8  
  general exceptions clauses, relevance 

of,     351–62  ,   363–70  
  global administrative law,     379–82  , 

  429–31  ,   433  ,   444–5  ,   446  
  growth of,     1  
  human rights,     421–9  
  institutions, impact on,     321–2  
  and international trade law,     119  , 

  122–4  

International Centre for Settlement of 
Investment Disputes (ICSID) 
(cont.)
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  investment protection,     443–7  
  investor–state con� ict,     288–90  
  ISDS,     22–4  ,   271  
  liberalisation v. protection of 

investment,     447–9  
  model clause for human rights,   

  427–8  
  multilateral consensus-building,   

  28–9  
  national treatment,     352–4  
  object of,     328–33  
  policy challenges,     21–5  
  political economy model,     323–7  
  purpose of,     328–33  ,   444–5  
  reform, key issues,     411–13  ,   442  
  sovereignty, loss of,     429–30  ,   431–4  , 

  438–9  ,   445  
  stakeholder expectations,     376–9  , 

  386–7  
  substantive content, recalibration of,   

  434–41  
  and sustainable development,     7  , 

  317–18  ,   327–39  ,   374–6  ,   419–21  
  WTO law, challenges for breach 

of,     127–36  ;    see also  bilateral 
investment treaties (BITs)   

  international investment agreements 
(IIAs), convergence in    

  areas of,     180–9  
  asymmetry in,     188–9  
  desirability of,     5  ,   175–80  ,   197–9  , 

  229–31  
  harmonisation approach,     180  ,   198–9  
  interpretive,     193–7  
  meaning of,     228  
  substantive rules,     229–31  ,   237–8  
  textual,     189–93   

  international investment court,     399  , 
  401  

  International Investment Incentives 
and Disincentives Declaration,   
  151  

  international investment law    
  competing interests,     371–3  
  convergence of substantive rules,   

  228  
  and CSR,     170–1  
  future of,     8  

  general exceptions clauses, relevance 
of,     351–62  ,   363–70  

  growth of,     1–2  
  harmonisation of,     220–1  
  multidimensional analysis,     2–9  
  SOEs/SWFs, protection for,     76–9  , 

  89–90  
  stakeholder expectations,     376–9  , 

  386–7  
  and sustainable development,     7  , 

  317–18  ,   327–39  ,   374–6   
  international investment law, and 

trade law    
  arbitration using trade law,     111–13  , 

  124–36  ,   137–8  ,   147–8  ,   158  , 
  163–5  ,   168–9  

  convergence of,     144–8  ,   157–9  
  government measures,     159–60  
  history of,     106–19  ,   166–7  
  IIAs, e� ects of,     119  ,   122–4  
  intra-| rm investment � ows,     119–22  
  jurisprudence,     160–5  
  multilateral rules-based treaty,   

  158–9  ,   163  ,   165  ,   171  ,   189–93  ,   230  
  relationship between,     1–2  ,   105–6  , 

  136–8  ,   139–40  ,   155  ,   156–7  ,   166  , 
  169–70  ,   406  

  separation of,     141–4  ,   157–9  
  subsidies,     149–55  ,     158  ,   161–2  
  synergies,     1–2   

  international investment law, 
coherence and consistency in    

  constitutional legitimacy,     429–34  
  and development,     415–21  
  global administrative law,     379–82  , 

  429–31  ,   433  
  human rights,     421–9  
  IIAs, conceptual basis of,     413–29  
  interpretation of treaties,     5  ,   200–1  , 

  217–27  ,   228  ,   231–3  ,   238–9  , 
  398–400  ,   401  

  liberalisation v. protection of 
investment,     447–9  

  meaning of,     228–9  
  most-favoured nation (MFN),   

  393–5  ,   401  
  multilateral investment agreement,   

  397  ,   401  
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  national treatment,     391–3  ,   401  
  nationality planning,     395–7  ,   401  
  nationals of non-contracting states,   

  397–8  ,   401  
  need for,     5–6  
  potential for,     8  ,   233–5  ,   401–2  
  preliminary rulings,     400–2    
  reform, key issues,     8  ,   236–9  ,   411–13  , 

  442  
  sovereignty, loss of,     429–30  ,   431–4  , 

  438–9  ,   444n. 1  ,   445  
  substantive content of IIAs, 

recalibration of,     434–41   
  International Law Association (ILA),   

  306–7  
  International Monetary Fund (IMF),   

  56–7  ,   59  
  international trade,     1–2  ,   3–4  ,   53–6  ,   405  
  international trade law and investment 

law    
  arbitration using,     111–13  ,   124–36  , 

  137–8  ,   147–8  ,   158  ,   163–5  ,   168–9  
  convergence of,     144–8  ,   157–9  
  government measures,     159–60  
  and IIAs,     119  ,   122–4  
  and international investment law,   

  1–2  ,   105–6  ,   136–8  ,   139–40  ,   155  , 
  156–7  ,   166  ,   169–70  ,   406  

  international investment links, 
history of,     106–19  ,   166–7  

  intra-| rm investment � ows,     119–22  
  jurisprudence,     160–5  
  multilateral rules-based treaty,   

  158–9  ,   163  ,   165  ,   171  ,   189–93  , 
  230  

  separation of,     141–4  ,   157–9  
  subsidies, regulation of,     149–55  ,     158  , 

  161–2  
  synergies,     1–2   

  International Trade Organization 
(ITO),     106  ,   108–9  

  International Working Group of 
Sovereign Wealth Funds,     56–7  , 
  59  

  interpretation        see  treaty interpretation  

  intra-| rm investment � ows,     119–22  
  investment, de| nition of,     194  ,   334–6  , 

  416–17  ,   448–9  
  investment liberalisation,     447–9  
  investment nexus,     170–1  
  investment policy    

  bene| ts of foreign investment,     15–17  
  international policy challenges,     21–5  
  investment � ows, nature of,     14–15  
  multilateral consensus-building,   

  28–9  
  national policy challenges,     17–21  
  risks of foreign investment,     16–17  
  and sustainable development,     2–3  , 

  13–14  ,   26–9   
  Investment Policy Framework for 

Sustainable Development 
(IPFSD),     28–9  

  investment promotion,     19–20  
  investment protection,     92  ,   443–9    
  investor–state arbitration    

  ADR mechanisms,     270–3  
  alternatives to,     272–86  ,   302–5  
  arbitration law,     201–2  
  arbitration without privity,     441  
  arbitrators, appointment of,     248–9  , 

  251  
  Arbitrators, Panel of,     245–7  
  arbitrators, training for,     247–8  
  consistency in,     8  ,   185–8  
  corruption in FDI,     35–7  ,   92  
  Dra  ̂ Set of Rules for investor–state 

mediation (IBA),     265–9  
  global administrative law,     430–1  ,   433  
  growth of,     1  ,   310–13  
  and human rights,     425–9  
  infrastructure FDI,     40–2  ,   92  
  investment protection,     443–7  
  limitations,     270  ,   302–3  
  national laws and regulations,     446  
  Permanent Court of Arbitration 

(PCA),     249  
  sovereignty, loss of,     432–4  ,   445  
   stare decisis ,     37  
  state-owned claimants,     78–81  ,     93  
  sustainable development,     327–39  
  trade law used in,     111–13  ,   124–36  , 

  137–8  ,   147–8  ,   158  ,   163–5  ,   168–9  

international investment law, 
coherence and consistency in 
(cont.)

www.cambridge.org/9781107035867
www.cambridge.org


Cambridge University Press & Assessment
978-1-107-03586-7 — Prospects in International Investment Law and Policy
Roberto Echandi , Pierre Sauvé
Index
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Index 467

  treaty-dra  ̂ing,     383–4  
  WTO law and jurisprudence,   

  127–36  ,   138  ,   163–5  ,   168–9   
  investor–state arbitration, consistency 

in    
  achievement of,     5  ,   200–1  ,   231–3  , 

  238–9  
  appeals,     399–400  ,   401–2  
  approaches to,     217–27  ,   398–400  , 

  401  
  arbitrators,     409  
  interpretation of same/similar 

provisions,     204–17  
  interpretative framework,     201–4  
  meaning of,     228  
  and MFN clauses,     394–5  ,   401  
  preliminary rulings,     400–2    
  reform, need for,     403–6  ,   407–10  
  reform, resistance to,     406–7   

  investor–state con� ict management    
  and adjudication,     385–6  
  clarity, lack of,     284–5  ,   293–4  
  con� ict and dispute di� erentiated,   

  286–8  
  con� ict continuum,     288–90  
  con� ict management mechanisms 

(CMMs),     294–302  
  investor–state dispute resolution,   

  6–7  ,   271–2  ,   302–5  ,   311–13  
  private–public nature of disputes,   

  290–3   
  investor–state dispute settlement 

(ISDS)    
  ADR, barriers to use of,     277–86  , 

  302–3  
  ADR mechanisms,     270–3  ,   309  
  challenges of,     7  ,   306–9  
  clarity, lack of,     284–5  ,   293–4  
  con� ict continuum,     288–90  
  con� ict management mechanisms 

(CMMs),     294–302  
  con� ict management, use of,     6–7  , 

  271–2  ,   286–93  ,   302–5  ,   311–13  
  consensual dispute resolution,   

  278–80  
  formal adjudication,     380–3      
  formal rule-making,     380–2  ,   383–4  
  and IIAs,     22–4  ,   271  

  informal adjudication,     373  ,   380  ,   382  , 
  383  ,   384–6  

  informal rule-making,     373  ,   380  ,   382  , 
  383  ,   384–6  

  interest-based alternatives,     272–86  
  investment protection,     443–7  
  power-based dispute resolution,   

  273–4  ,   275–6  
  private–public nature of disputes,   

  282–4  ,   286  ,   290–3  ,   308  ,   309  , 
  311–12  

  problems of,     270  ,   302–3  
  rights-based dispute resolution,     274  , 

  275–6  
  substantive content, recalibration of,   

  434–41  
  trade law used in,     124–36  ,   137–8  , 

  147–8  ,   158  ,   163–5  ,   168–9  
  WTO law and jurisprudence,     127–

36  ,   138  ,   163–5  ,   168–9  ,   233–5   
  Iran,     167  
  ITO (International Trade 

Organization),     106  ,   108–9    

  Japan,     118  ,   130–1  ,   368–9  
  Jennings, Robert,     218  
  Jordan,     345–6  
  Joubin-Bret, Anna,     6  
  jurisdiction  ratione materiae  

‘investment’,     334–6  ,   416–17  
   jurisprudence constante ,     194–5  , 

  213–14  ,   216  ,   225–7  ,   232–3  ,   239    

  K ä stner, Erich,     139–40  
  Kazakhstan,     393n. 6  
  Kenya,     36  ,   100  
  Kingsbury, B.,       430–1  
  Klabbers, Jan,     199n. 68  
  Korea,     135  ,   298  
   Korea – Beef ,     135  
  Kreindler, Richard,     37  
  Krisch, N.,     430  
  Kyrgyzstan,     205–7    

  labour-institution externalities,     31  , 
  46–9  ,   50  ,   100–1  

   Land and Maritime Boundary between 
Cameroon and Nigeria ,     203  
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  Latin America,     92  
   Lauder  v.  Czech Republic ,     185–6  
  least restrictive alternative,     344  
  legal concepts, modi| cation of,     170–1  
  legitimacy of arbitral bodies,     255  
  legitimate expectations of investors,   

  355–6  
  Legum, Barton,     6  ,   7  ,   363–70  ,   371  ,   372  
  Lehmann, Tobias,     7  
  L é vesque, C é line,     7  
   LG&E  v.  Argentina ,     207–10  
  liberalisation of investment,     20–1  , 

  447–9  
  light bulbs,     168  
  Lipsey, R.,       47–8    
  Lisbon Treaty,     190–1  
  Lithuania,     355n. 34  
  London Court of International 

Arbitration (LCIA),     257  
   Lottie and Lisa  (K ä stner),     139–40  , 

  169    

  Madagascar,     46  
   Ma� ezini  v.  Spain ,     178–9  ,   212–13  
  MAI        see  Multilateral Agreement on 

Investment (MAI)  
  Malaysia,     34  ,   221  
   Malaysian Historical Salvors SDN  v. 

 Malaysia ,     221  
  Manassyan, Inna,     6  
  manufacturing,     31  ,   42–6  ,   49–50  ,   92  , 

  99–100  
  margin of appreciation doctrine,     343  
  market-seeking,     97–8  
  Mattoo, A.,     64  
  mediation,     6  ,   258  ,   265–9  ; 

   see also  interest-based dispute 
resolution  

  merit phase in interpretation,     334–6  
   Merrill & Ring Forestry  v.  Canada ,   

  186–7n. 36  ,   353n. 30  
   Mesa Power Group  v.  Canada ,     128  , 

  131–2  
   Metalclad  v.  Mexico ,     35  
   Methanex  v.  United States ,     35–6  ,   84  , 

  132–4  ,   138  ,   218  ,   353n. 30  ,   445  
  Mexico,     35  ,   81  ,   133  ,   336  ,   353n. 30  
  Miroudot, S é bastien,     3  ,   91  ,   94–5  ,   96  , 

  97  ,     98–9  

  model agreements,     191  ,   196–7  ; 
   see also  United States (US) 
model BIT  

  Moran, � eodore H.,     3  ,   91–3  ,   96–101  , 
  230  

  Morocco,     34  
  most-favoured nation (MFN)    

  coherence/consistency in,     393–5  , 
  401  

  convergence in interpretation,   
  193–4  

  de| nition, recalibration of,     439  
  divergence in MFN clauses,     182–4  
  interpetative inconsistency,     187  
  interpretation of,     212–15  
  nationality, role of,     393  
  preferential treatment,     178–9  
  subsidies, regulation of,     159  ,   161–2   

  Muchlinski, Peter,     8  ,   443  ,   446–7  
  Multilateral Agreement on Investment 

(MAI)    
  coherence/consistency in investment 

law,     397  
  dra  ̂ ing,     177  
  e� ects of,     143–4  
  expropriation,     368  
  failure of,     112–13  ,   189  ,   191–2  ,   230  
  investment and trade links,     1–2  
  liberalisation v. protection of 

investment,     447  ,   448–9  
  regulatory takings,     445  
  subsidies, regulation of,     151–2   

  multilateral investment agreement    
  appellate body,     195  ,   196  
  convergence via,     189–93  ,   197  ,   397  , 

  401  
  multilateral rules-based treaty,   

  158–9  ,   163  ,   165  ,   171  
  sustainable development,     28–9  ,   449    
  trade links,     112–19   

  multinational enterprises (MNEs)    
  due diligence requirements,     171  ,   423  
  global supply chains,     14–15  ,   16  , 

  145–6  
  human rights and IIAs,     421–9  
  investment and trade integration,   

  105–6  ,   119–22  ,   167–8  
  OECD Guidelines,     171  ,     424–5  
  sustainable development,     419–21   
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  Multinational Environmental 
Agreements (MEA),     420–1  

  municipal investment laws,     180–1    

  NAFTA        see  North American Free 
Trade Agreement (NAFTA)  

  national ethics rules,     252–5  
  national laws and regulations    

  BITs,     84n. 56  ,   344  ,   438–9  ,   440–1  
  and expropriation,     444  
  and human rights,     428–9  
  and investor–state arbitration,     446   

  national treatment    
  Australian rejection of ISDS,     444n. 1  
  coherence/consistency in investment 

law,     391–3  ,   401  
  de| nition,     439  
  FCN treaties,     110–11  
  GATS,     56  ,   114–15  
  general exceptions clauses,     352–4  , 

  364–7  ,   370  
  NAFTA,     352n. 27  ,   353n. 30  ,   365  ,   367  
  TRIMs Agreement,     116   

  nationality-planning,     395–7  ,   401  
  necessity doctrine,     344  
  negotiation        see  interest-based dispute 

resolution  
  New Zealand,     344–5  ,   437  
  Newcombe, A.,     349n. 19  ,   352n. 28  
  Nigeria,     34  ,   203  
  no U-turn clauses,     184  ,   441  
   Noble Ventures  v.  Romania ,     329n. 48  
  non-equity modes (NEMs) of 

international production,   
  14–15  ,   16    

  non-governmental organisations 
(NGOs),     32  ,   49–50  

  non-precluded measures (NPM),     343  
  North American Free Trade 

Agreement (NAFTA)    
  coherence in,     234    
  corporate governance,     84  
  corruption,     35–6  
  cultural industries exception,     181  
  expropriation provision,     183n. 23  
  Feed-in Tari�  (FIT) programme, 

Canada,     131–2  
  Free Trade Commission,     217–19  
  free transfers of funds,     358  

  interpetative inconsistency,     186  
  investment and trade links,     107  ,   114  , 

  117  ,   147n. 37  ,   157  ,   163  ,   164  
  liberalisation v. protection of 

investment,     447  
  as model agreement,     191  
  municipal investment laws,     180n. 14  
  national treatment,     352n. 27  ,   353n. 

30  ,   365  ,   367  
  nationality, role of,     392  
  non-discrimination,     163–4  
  performance requirements,     128  ,   131  , 

  164  ,   359–60  
  So  ̂wood Lumber Agreement,     147–8  
  sovereign investors,     76–7  
  subsidies, regulation of,     162–3  
  sustainable development,     419  ,   420–1  
  WTO law and jurisprudence,     132–4  , 

  138   
  Norway,     57  ,   86  ,   330–1  ,   413  ,   415–16  ,   433  

   Occidental  v.  Ecuador ,     135–6    
  Orbis dataset,     62–4  ,   99  
  Organisation for Economic 

Co-operation and 
Development (OECD)    

  Anti-Bribery Convention,     34–5  
  Convention on the Protection of 

Foreign Property,     111  
  dra  ̂ ing asymmetry,     177  
  investment and trade links,     106–7  
  MNE Guidelines,     171  ,     424–5  
  model agreements,     191  
  multilateral regime for investment,   

  157  
  National Contact Points,     424  
  Policy Framework for Investment,     449  
  regulatory takings,     445  
  SOE dataset,     62–4  ,   95  
  SOEs, corporate governance,     59  , 

  72  ,   86  
  SOEs, de| nition of,     56  
  subsidies, regulation of,     151–2  
  sustainable development,     319  ,   419  ; 

   see also  Multilateral Agreement 
on Investment (MAI)   

  Osram,     168  
  Overseas Private Investment 

Corporation (OPIC),     92  
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  Ownership–Location–Internalization 
(OLI) framework,     97    

  Pakistan,     111  ,   211  ,   215–16  ,   224  
  Paradell, L.,     349n. 19  ,   352n. 28  
  Paraguay,     215–16  
   Parkerings  v.  Lithuania ,     355n. 34  
  Paulsson, Jan,     79  ,   179–80  
  Pauwelyn, Joost,     163–4  ,   230  ,   352n. 29  , 

  353n. 30  
  performance requirements    

  admissibility of,     128  
  FIRA,     125  
  GATT,     109–10  ,   116–17  
  general exceptions clauses,     359–61  
  model BITS,     116–17  
  NAFTA,     128  ,   131  ,   164  ,   359–60  
  TRIMs,     116  ,   160   
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