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non-profit private development
projects 220
public projects 219-20
proposed mechanism
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growing effects of extra-national
systems 252
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sub-society rights 262-5
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106, 299
governance 46, 282, 289
good governance principles 245
Special Purpose Development
Corporations (SPDC) 233-5
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incentives: bilateral incentives behind
public commons 134-6
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‘objectionable conduct’ and
‘reasonableness’ 86-8
New Institutional Economics (NIE)
2,15, 31,192, 289
towards an institutional analysis of
standards 77-8
bottom-up private ordering 78-81
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bilateral investment treaties see
bilateral investment treaties
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multilateral agreement on
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Jewish Ultra-Orthodox
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land assembly 216
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for-profit private development
projects 222-6
non-profit private development
projects 220
public projects 219-20
Kelo case 214-16, 217-19, 225, 235
land grabbing 243-6, 253, 260, 285
land law 265-6
current gaps in cross-border land law
institutional incompleteness
266-8
no single blueprint for local
reform 269-71
structural over-fragmentation 268
growing effects of extra-national
systems 252
bilateral investment treaties see
bilateral investment treaties
(BITs)
sub-society rights 262-5
supranational conventions and
institutions 252-9
national construct, as 9, 245-52
property in land as human right
271-3
law 29
land law see land law
law and economics 2, 7, 16, 24, 31
law and society 7, 24
law merchant see lex mercatoria
right/value distinction in 32, 33-8
leases 80
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incomplete allocation of future
uses 71-3
incomplete delineation of private
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incomplete rights and regulation
73-5
incompleteness and eminent
domain 75-7
institutional choice and
‘custom,” ‘good faith,” and ‘trade
usage’ 83-6
‘normalcy’ in nuisance, ‘abuse of
rights’ doctrine 88-91
‘objectionable conduct’ and
‘reasonableness’ 86-8
institutional lessons 91
established institutional capacity
92-3
external constraints 93
homogeneity 91
incompleteness 91
institutional choice does not
impose consent 93
scale of effect 92
towards an institutional analysis
77-8
bottom-up private ordering 78-81
top-down content-filling 81-3
legal theory
property in 15-16, 17
rules versus standards in legal theory
64-7
legislation 59, 61
lex mercatoria 78, 298
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liability rules 31, 113
liberalism 27, 158
neo-liberalism 281
Libya 277
Licht, Amir 292, 293, 312, 313
lien 5, 49
Llewellyn, Karl 63, 68
local government 159
Locke, John 18
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Madagascar 244
Maitland, Frederic William 246
marital property 54, 206
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Marx, Karl 24-5
Marxism 25, 29
Means, Gardiner 9, 45, 179-81, 182,
183, 185, 198, 201, 207, 212
measures for property rights 292
Meckling, William 187, 188
Melamed, A. Douglas 16
Merrill, Thomas 39, 46, 47, 51, 59, 61,
191, 271, 272
Mill, John Stuart 63
Milner, Helen V. 283
minorities 158, 171
ethnic-religious communities 161
mixed (hybrid) property regimes 3, 8, 98
market for
limits of private property 98-103
past experience and present
potential 104
private-common property 108
Renewing Kibbutz 108, 114-18,
147, 148, 162, 171
see also Common Interest
Communities (CICs)
public-common property 118-20
bilateral incentives behind public
commons 134-6
over- and under-inclusiveness of
current law 137-9
possible tensions between ‘public’
and ‘commons’ 136-7
providing mixed solutions for
public commons 139-40
public commons in public spaces
125-34
‘public’ in local public spaces 120-5
public-private property 105-8, 150
toward a unifying theory 145
flexibility in trial-and-error
148-50
mixed non-utilitarian values
147-8
mixed optimal scales and
production functions 145-7
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credit mediation 143-4
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prevention of insolvency 144
Mossoff, Adam 48
multilateral agreement on investment
(MAI) 308

nation states: land law as national
construct 9, 245-52
national treatment 285
neo-colonialism 244
neo-liberalism 281
Neumayer, Eric 283, 284
New Deal 184
new essentialism 2, 5, 46-9, 185, 199,
200, 207, 213
new formalism 63-4, 185
New Institutional Economics (NIE) 2,
15, 31, 192, 289
New London Development
Corporation (NLDC) 217-18
New Property 183
New York 147
Atlantic Yards project 223-5
bilateral incentives behind public
commons 134-6
possible tensions between ‘public’
and ‘commons’ 136-7
public spaces in 119, 120-5, 166, 176
democracy and 123-5
egalitarianism and 121-3
formal mixed management:
Prospect Park Alliance and
ComCom 128-30
formal sub-local structures:
Bryant Park and BIDs 130-1
incorporated user groups: Carl
Schurz Park Association 127-8
informal user groups: McCarren
Park Moms 126-7
over- and under-inclusiveness of
current law 137-9
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positive externalities 120-1
public commons in 125-34
publicly-authorized, conditional
commons: Community
Gardens 132-4
‘nexus of contracts’ and its discontent
187-91
Nicita, Antonio 71
normative choice, property strutcture
accommodating 49-57
China example 56-7
clarity not synonymous with
exclusion 51
limits of value pluralism 52-5
ownership could be relative right 52
property is not only about
ownership 49-50
property regimes go beyond private
title 50-1
resource typology as effective
benchmark 55-6
North, Douglas 31
North American Free Trade
Agreement (NAFTA) 261
Nozick, Robert 18
nuisance 38, 61, 62, 69, 100
‘normalcy’ 88-91
numerus clausus principle 59, 197, 213

objectionable conduct 86-8
obligations law 195
obsolescing bargain theory (OBT) 280,
281
oil fields 73
Olmsted, Fredric Law 121
open-access regimes 97, 263
opportunism 226
opting out, constraints on 41-3
ordering 210
bottom-up private ordering 78-81
informal 42
Organization for Economic
Cooperation and Development
(OECD) 283
originalism 82
over-fragmentation 268
overlapping uses, incomplete
delineation of 69-71
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ownership 5, 201, 203, 291

incidents of 48

joint and sequential ownership 196-8

property is not only about
ownership 49-50

property regimes go beyond private
title 50-1

psychological 14, 289

relative right, as 52

restrictions on ownership of
property by aliens 252

right to exclude versus separation of
ownership and control 199-203

Roman law 250

Pakistan 276
Paraguay 263, 266, 300, 301, 304-5
Parchomovsky, Gideon 176
Paris Convention for the Protection of
Industrial Property (1883) 252
Park Moms 126-7
passive property 181
patents 301
paternalism 190
Penner, James 47
Pfaffermayr, Michael 283
Pfizer 214
philosophy, property in 13, 18
Kant on property as public right
22-3
morality of the civil condition 18-21
Rawls on property and public reason
21-2
piracy and intellectual property rights 72
planned communities 86-8, 159, 163,
164-6, 173-4
see also Common Interest
Communities (CICs)
Plater, Zygmunt 89
pluralism
legal pluralism 308
limits of value pluralism 52-5
policies 35
polis theory 159
political science, property in 14
politics
‘disintegration of property’ not
(only) about politics 28-30

political version of bundle of rights
26-8
property as 25-6
Pollock, Frederick 246
positivism 15
Private Finance Initiative (PFI) 105, 107
private property 3, 8, 97, 98, 147
Common Interest Communities
(CICs) and 111-13
emergence of 60
expropriation see expropriation of
property
limits 98-103
private-common property mixed
regime 108
public-private property mixed
regime 105-8, 150
sovereignty and 181, 184
privatization 97, 101, 149
productive property 180, 184
Property Headwind 167-9
Property Rights Alliance 32, 292, 312
property rules 112
Property Tailwind 167-9
Property (Near) Zero-wind 167-9
proportionality principle 287
proprietary nature of the firm 191-8
Prospect Park Alliance 128-30
Proudhon, Pierre-Joseph 13
proxies 67
psychology 2
property in 14, 289
psychological ownership 14, 289
public forum doctrine 123
public goods 110, 120
public rights, Kant on property as 22-3
public spaces 119, 120-5, 166, 176
democracy and 123-5
egalitarianism and 121-3
over- and under-inclusiveness of
current law 137-9
positive externalities 120-1
providing mixed solutions for public
commons 139-40
public commons in 125-34
formal mixed management:
Prospect Park Alliance and
ComCom 128-30
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formal sub-local structures:
Bryant Park and BIDs 130-1
incorporated user groups: Carl
Schurz Park Association 127-8
informal user groups: McCarren
Park Moms 126-7
publicly-authorized, conditional
commons: Community
Gardens 132-4
public trust doctrine 138
public use 61, 62, 71, 76-7
publicly-owned property 3, 8, 50, 97, 98
privatization 97, 101, 149
public utilities 102-3
public-common property mixed
regime 118-20
‘public’ in local public spaces
120-5
public-private property mixed
regime 105-8, 150
totalitarianism and 248
see also eminent domain
public/private interface 43-5
Putnam, Robert 159

Radin, Margaret 16, 53

Rawls, John 19, 20, 21-2, 23

Raz, Joseph 36

realism 2, 63, 181

reason: Rawls on property and public
reason 21-2

reasonableness 61, 80, 86-8

reciprocal arrangements 190, 196, 198

recognition, rule of 34, 35

regulation, incomplete rights and 73-5

regulatory takings doctrine 73-4

Reich, Charles 183-4, 207

religion 169

religious communities 160-1
Jewish Ultra-Orthodox

communities 160, 162-3, 170,
172

Renewing Kibbutz 108, 114-18, 147,
148, 162, 171

rent control 51, 68

repos 80

reputation 66

residual claimants 69

349

Common Interest Communities
(CICs) as 109-10
controlling commonly-owned
assets 110
controlling privately-owned
assets 111-13
residual control 192-3
resources 69
crises 243
resource typology as effective
benchmark 55-6
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