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Bush Administration, 227, 228

Cameron, L.A., 107, 184, 189, 205
Canada, Supreme Court of, 34, 88,
154
cartels, international, 26, 176, 180
Central Criminal Court of Iraq
(Ccan), 227
criticisms of, 227, 229
CERD, 238
CERD (Georgia v. Russia) Cases, 238,
240
challenges to the territorial jurisdiction
of the ICC, 186, 243-281, 286
and appeals, 275, 276
Appeals Chamber, 274-281
burden and standard of proof,
263-266
case-law on, 281
challenges to admissibility, 256
challenges to ratione loci
jurisdiction, 269-270
commencement of trial, 259-262,
274
by defence, 255
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discretion of Chamber to determine
procedure, 254
‘earliest opportunity’, 255-259
page limits, 254-263, 279
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280
parties not afforded standing, 251
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procedural stages, 270-281
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254
‘same person/same conduct’ test, 253
schedule of the confirmation of
charges, 262-263
standing, 250-253
standing to file an appeal, 276

State challenges, 255, 268
States endowed with standing, 252
States whose national is accused or
on whose territory the crime
occurred, 253
suspension of investigation, 266—269
time limits, 254-263
Trial Chamber, 274
civil law, 120
Civilians Convention, 229
Coalition Provisional Authority (CPA),
226,227,229, 231
criticisms of, 227
Code of Conduct of the Bar Council of
England and Wales, 114
comity, 27
common law, 92, 121, 122
competition law, 166
criminalization of, 173, 176, 181
forms of liability, 172
lack of harmonization of, 166
price-fixing conspiracies, 167
complementarity, 167, 198
‘conduct in question’, 79-161
act or omission, 82, 91-95, 100
connecting link between crime and
territory of a State Party, 88, 111
and consequences or circumstances
of crime, 81, 95, 99
definition of, 91
delegation of authority and
limitations, 85
doctrinal conditions, 82-91
interpretation of, 100
localization of criminal activity,
101-130
and national law, 90-91
occurring in: more than one State
territory, 107; State Party
territory, 79-82, 95; territory of a
State not Party, 80; within
territory of a State Party, 80
State Territory as connecting link, 83
as ‘the crime(s) in question’, 82,
96-100, 101
conflict, international and
non-international, 4
conflict, internal in a State not Party, 4
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connecting link between crime and
territory of a State Party, 83, 88,
111
constituent elements of a crime, 108
attempts to commit a crime, 20, 21
connexité/indivisibility of a crime, 21
in criminal law, 108
definitions of, 17-22
effects, 18, 24
incitement to commit a crime, 19
intent, 18
localization of participation, 19
and Lotus Case, 108
in national law, 18
preparatory acts, 21
State practice on, 108, 109
ubiquity, 22-24
constructive localization, 123, 201, 202,
212,284
Convention on the Rights of the Child,
218
Cote d’Ivoire, 201, 244, 271
Council of Europe, Project on
Cybercrime, 143
Crawford, J., 45
crime, contextual elements of, 93
crime, responsibility for investigating
and prosecuting, 198
crimes against humanity, 55
criminal activity, transboundary, 7, 14
‘act or omission’, 14
criminal jurisdiction, 9, 129, 172-182
criminal law, 122, 166
and antitrust violations, 172
‘constituent elements’ of a crime,
108
constructive localization, 123
content crimes, 135, 136
cybercrimes, 135, 136
and effects doctrine, 185
foreseeability and accessibility, 125
harmonization of, 104, 133, 151, 176
and jurisdictional conflicts, 185
and principle of legality, 158
territorial jurisdiction, 206
criminal responsibility, national law
on, 19
crisis, situation of, 198, 201

Cryer, R., 230, 236
customary international law, 37, 170,
248
limits of jurisdictional assertions
under, 103
principle of non-interference, 35
and state territorial criminal
jurisdiction, 103
Cybercrime Convention, 136, 137,
140-142, 151, 152
Additional Protocols, 141
Explanatory Report, 141
implementing legislation, 141
national jurisdiction, 140
cybercrimes, 135
definition of, 136
localization of, 141

Darfur, 5, 255

David, E., 46

defamation, 150

delegation of authority, 107, 117, 159,
160

Democratic Republic of the Congo
(DRC), 196, 200, 220, 242

deterrence, 77, 164, 186

and effects doctrine, 164

Diplock, Lord, 23

due process rights, 128

Dugard, J., 46

effectiveness, principle of, 62
effects doctrine, 7, 9, 90, 162-207, 284,
286
adoption by the Court, 163-171
application of, 25, 136, 165, 167,
201-204
classification of effects, 190-195
collection of evidence, 188—189
connection between crime and State
Party’s territory, 168
and criminal law, 172-182, 206
definition of, 202
and deterrence, 164
‘direct’ element, 193
effectiveness, 188
history of, 206
limitations, 169, 186
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effects doctrine (cont.)
as means of localizing crime, 184
and mobilization of national
judiciaries, 186
and national legislation, 172-178
and Nippon Case, 178-180
and objective territoriality, 24-31,
162
over-regulation and jurisdictional
conflicts, 185-187
policy and law, 162-163
proof of in jurisdiction stage of a
case, 195
qualifications of effects, 30, 207
State practice, 187, 190
and State sovereignty, 187-188
‘substantial’ element, 193, 194
and territorial jurisdiction,
183-185
use by ICC, 207
use in national antitrust law, 31
El Zeidy, M.M., 253
electronic transactions, 80
Empargan Case, 193
enforcement, 134, 286
equality before the law, 165
Erdemovié case, 122
European Commission, 29, 127
European Committee on Crime
Problems (CDPC), 23
European Convention on Human
Rights (ECHR), 126, 129
European Court of Human Rights
(ECtHR), 125, 126, 127, 129
and national law, 129
regionalism, 240
European Court of Justice (ECJ), 72,
177,194
effects doctrine, 29, 195
‘sufficiently close connection’
concept, 34
European Union, 55
competition law, 176
and crime committed over internet,
142-143, 151
extradition treaties, 70, 138
Extraordinary Review Appeal see
Appeals Chamber
extraterritoriality, 183

flag state jurisdiction, 8 see also aircraft
or vessels, crimes committed on
board
Foreign Trade Antitrust Improvements
Act (FTAIA, US), 27, 28
foreseeability, 125, 134, 138, 192, 284
forum shopping, 129
Framework Decision on Combating
Racism (EU), 142
France, 50
competition law, 174-175
Yahoo! Cases, 148149, 152, 158

Gallant, K.S., 138
Gbagbo Case, 62, 63, 84, 244, 273, 274,
277
Gencor Case, 29, 194
Geneva Conventions, 217
creation of military courts, 231, 232
maintenance of local criminal law,
231
‘necessity” application of, 232
Pictet Commentary, 231
transfer of protected persons from
occupied territory, 231, 232
genocide, 44, 55, 153-158, 257
duty to prevent, 153
an inchoate offence, 154, 155
incitement to commit, 153—-158
and objective territoriality, 157
‘public’ element of incitement to,
155, 156
Genocide Convention, 45, 105, 153
German, 34-36, 52-54, 8788,
128-129, 146-147, 204, 282
Germany, 57, 60, 151
competition law, 176
connection between State exercising
jurisdiction and offence, 147
Constitutional Court, 34, 36
Criminal Code, 146
Holocaust denial, 146
Supreme Court, 88
universal jurisdiction, 51, 52, 53
Greenwood, C., 221

Hall, C.K., 252
Hartford Fire Case, 179, 191, 193
Hayashi, M., 204

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107034273
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press
978-1-107-03427-3 - The Territorial Jurisdiction of the International Criminal Court
Michail Vagias

Index

More information

INDEX

Higgins, Judge, 29
Holmes, J.T., 267
Holocaust denial, 146
human rights law, 8, 10, 130, 160, 284,
286
and ICC Statute, 237
and jurisdictional issues, 124, 134
and reasonableness, 130
rights of accused, 124, 125
victims and, 124
human rights treaties, 224, 234, 237
and ICC Statute, 236
teleological interpretation, 238
human rights violations, 105, 242
punishment of, 166
rights of victims, 189

ICC Statute, 2

and 2008-2009 Aggression Working
Group, 79-82

appeals under Article 82, 275, 276

Article 12(2)(a) see separate entry

‘attributed conduct’, 99

and belligerent occupation,
210-212

constitutional limitations in, 88

and ‘constituent elements’ of crimes,
109

‘crimes committed’ and ‘conduct’,
91-95, 98, 99

definitions of crimes, 98, 110, 111,
137,138, 171-201, 248, 282

and deterrence, 77

Elements of Crimes, 76, 81, 92, 109,
110, 111

and general principles of law, 90, 99,
112,123

and human rights treaties, 236

and incitement to commit genocide,
153

instruments of interpretation, 9,
61-77

intention of drafters, 76, 159, 242

as international treaty, 241

interpretation of, 87, 117, 123, 237:
in accordance with legal nature of
Article 12(2)(a), 73-74;
consistency of interpretation, 237;
consistent with human rights, 64,
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124, 237, 239; contextual
interpretation, 61-64, 94, 235;
flexibility of, 11; rules of
interpretation in, 61, 64-72;
teleological interpretation, 61-64

jurisdictional rule of reason,
196-201

localization of criminal activity, 136

and national law, 90, 110, 121

nature of, 73

negotiations on jurisdiction, 160,
167, 171

parties to, 5

preparatory works, 59, 233, 235,
239

procedural framework, 76, 243

purposes of, 76

ratification of, 6, 109, 220, 222, 242,
286

‘sufficient link’ test, 36

and territorial jurisdiction, 4, 74,
152

territorial scope of its application,
79, 89

and the Vienna Convention on the
Law of Treaties (VCLT), 61-64

ICC Statute Article 12(2)(a), 6, 7, 9, 10,

60, 232-233

application, 112, 158, 239, 241, 284:
in occupied territories, 214-220;
in State Party territory occupied
by a State not Party, 220-223, 242;
in the territory of a State not Party
occupied by a State Party, 224-241

and Article 13, 96

and Article 17, 198

and Article 21(1)(b), 159

and Article 21(1)(c), 113, 159

and Article 21(3), 61, 64—67, 125,
224-241

and Article 22(1), 99

and Article 30, 95, 158

and kompetenz kompetenz, 67

creative ambiguity in, 39

definition of ‘conduct, 93

effectiveness of, 80

and effects doctrine, 205

a form of territorial principle, 188

intention of drafters, 93, 95, 233
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ICC Statute Article 12(2)(a) (cont.)
interpretation of, 75, 88, 205:
constructive interpretation, 89;
difficulty of, 75; human rights
interpretation, 225; instruments
of interpretation, 61-77, 78;
interpretation of ‘territory, 233,
242; teleological interpretation,
162, 163, 171-201, 205
jurisdiction as a legal requirement,
107
and jurisdictional reasonableness,
196
legal nature of, 73-74
limits to what the Court can do, 285
preparatory works of Article
12(2)(a), 37-60
and principle of legality, 61, 67-72, 76
procedural/constitutional provision,
74
and territories under State Party
control but not sovereignty, 225
unique formulation of, 100, 101
‘within the territory’ and ‘under the
control of’, 224-241
ICC Statute Article 12(2)(b), 93, 100,
225,253
in dubio pro reo, 68
inchoate crimes, 154, 155, 204
Inter-American Court of Human
Rights, 126
International Competition Network,
176
International Court of Justice (ICJ), 39,
239, 265
CERD (Georgiav. Russia) Case, 238
International Court of Justice (IC]),
Jurisdictional Immunities Case, 71
International Covenant on Economic,
Social and Cultural Rights
(ICESCR), 239
International Covenant on Civil and
Political Rights (ICCPR), 239
International Convention on
Elimination of All Forms of Racial
Discrimination see CERD
International Criminal Court (ICC), 60
Ad Hoc Committee, 4751

Appeals Chamber see separate entry

authentic guide to the interpretation
of Statute, 62

authority of, 245, 284

autonomy of its Statute and
operations, 116

availability and completeness of the
historical record, 59

and belligerent occupation 209-242

challenges to admissibility see under
admissibility

challenges to jurisdiction see
challenges to the territorial
jurisdiction of the ICC

compétence de la compétence, 10,
83-85: exercise of, 67, 111; source
of, 107, 117, 206

consideration of the merit, 265

creation of, 42

and crime committed over internet,
133

criminal act of ‘display’ through
online systems, 157

declarations of acceptance of its
jurisdiction, 52

delegation of authority, 85, 86

discretion in interpretation, 123

Draft Statute, 42, 43, 47

and effects doctrine see effects
doctrine

and general principles of law derived
from national legal systems, 112,
113

and genocide, 153-158

and human rights law, 124-130, 237,
239

independence of, 225, 230

an international actor, 11

and international humanitarian law,
240

an international judicial institution,
117, 283

international legal personality of, 85

an international organization, 39,
73, 85, 87, 160, 283

ipso jure jurisdiction over core
crimes, 44

and Iraq, 232
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jurisdictional over-reach, 5

and a jurisdictional rule of reason,
36, 107, 202

jurisdiction: appeals on jurisdiction,
245; assertion of jurisdiction, 107;
automatic jurisdiction, 52;
‘dormant’ jurisdiction, 257;
exercise of jurisdiction, 48;
functional jurisdiction, 86;
jurisprudence on, 62, 220;
limitations on, 85, 89, 111-124;
negotiations on, 2, 40, 48, 49,
51-59, 97; power to determine,
83-85, 159, 161, 250, 264, 283;
procedural framework on, 244,
249-269, 281; subject matter, 248;
territorial jurisdiction, 12, 115,
164, 209-242; strands of, 43;
universal, 53, 55

jurisdictional safeguards against
abuse, 59

legal implications of adoption of
effects doctrine, 171

legal instruments and definitions,
110

legal personality of, 159

and national law, 119, 120

need for uniformity in resolution of
jurisdictional questions, 116

objections alleging mistreatment of
accused while in national custody;,
245

penalties available, 229

power to interpret its Statute, 87, 88,
118, 123, 159, 160, 206

practice: on aggression, 282; on
belligerent occupation, 215, 222;
on interpretation, 63

Preparatory Committee, 47-51

prevention and punishment of
crime, 77, 101, 165, 186, 206

and principle of legality, 69

and principle of non-intervention,
107

procedural efficiency, expediency
and fairness, 244

Prosecutor’s role, 97, 235, 247, 248,
271
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purposes of, 82, 101
Registrar, 279
Rome Conference, 51-59
Rules of Procedure and Evidence,
249
scope of its territoriality, 7
Security Council referrals, 164, 235,
242
self-referrals, 77
and State consent, 45, 46, 52, 85,
186: of the national State, 49, 50;
of the territorial State, 47, 54
and State cooperation, 48, 188, 235
State referrals, 97
and States not Parties, 6, 82, 115,
186, 253
Statute of, 58
‘sufficient connection’, 36, 198,
201-202
‘sufficient link’ test, 196, 198, 199,
200, 201, 202
‘transfer of proceedings’, 110
as treaty-based mechanism, 117
treaty crimes, 42, 44, 56
and values of international
community, 3, 4, 165, 166, 282,
286
written observations, 249
Zutphen Draft, 50
International Criminal Tribunal for
Rwanda (ICTR), 153, 156, 247
case-law, 154
incitement to commit genocide, 155
International Criminal Tribunal for
the Former Yugoslavia (ICTY),
1, 121, 247
applicable law, 248
international human rights law,
124-130
arrest and detention, 126
case-law, 72
monitoring bodies, 124, 127, 237
and principle of legality, 125-126
international humanitarian law, 209,
220, 240
international law, 111, 206
and belligerent occupation, 214
and exercise of jurisdiction, 113
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international law (cont.)
and ICC territorial jurisdiction, 8,
102-111
and international enforcement
mechanism, 44
and interpretation of ICC Statute, 88
jurisdiction, 181
jurisdictional rule of reason, 36
limits to State jurisdiction under, 196
and localization of crimes, 89-90
positive tradition in, 163
reasonableness, 285
reasonableness a principle of, 34
right of States to exercise
jurisdiction, 22
rules on jurisdiction, 2
and sovereignty, 241
State discretion under, 104, 106
territorial jurisdiction in, 13
International Law Commission (ILC),
9, 41-58
Draft Code of Crimes against the
Peace and Security of Mankind,
41,42
Draft Statute, 45
issues arising out of Draft Statute, 47
Working Group on jurisdiction, 42,
43
international organizations, 65, 74
international solidarity, principle of, 3
international treaty law, 105, 209
International Tribunal for Rwanda
(ICTR), 1
internet and localization of crimes,
130158, 285 see also cybercrime
case-law on, 151, 152
common denominator for
localization, 139-150
connection between State territory
and offence, 148
enforcement, 158
EU instruments, 142-143
as ICC Statute crimes, 135-139
incitement to commit genocide,
153-158
minimum contact with State
territory, 144
and national law, 133, 143150

need for new solutions in terms of
jurisdiction, 131
and State practice, 140
and territorial jurisdiction, 132, 150
territorial links, 157
treaty law, 140-142
Iraq, 211, 224, 226, 230
Central Criminal Court of Iraq
(CCCI), 227, 229
Coalition Provisional Authority
(CPA), 226, 231
extradition of Iraqi nationals, 231
Iraqgi Criminal Procedure Code, 231
Iraqi Special Tribunal, 226, 228
Islamic law, 121
Israel, Supreme Court of, 34
Italy, Court of Cassation, 239

Jennings, Robert, 184
Jorgi¢ case, 34, 127, 129
reasonableness, 128
‘sufficiently close connection’
concept, 36
judicial activism, 206, 207
jurisdiction
and admissibility, 198, 257
‘ceded’ jurisdiction, 50
challenges to, 186
conflict of, 185-187, 256, 258
and ‘constructive presence’, 14
criminal, 9, 129
definitions of, 12
division between occupying and
occupied States, 221
and enforcement, 13, 134, 214, 258
extraterritorial, 183
hierarchy of claims to, 107
immunity from, 72
interpretation of, 85
ipso jure jurisdiction over core
crimes, 44
lack of uniform law of, 103
models of, 52
nationality jurisdiction, 47, 189
over mobile things, 14
over persons (ratione personae), 12
preconditions for exercise of, 69
prescriptive, 13
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and principle of non-intervention,
106

ratione temporis, 12, 222, 245, 264

and rules of procedure, 126

and State sovereignty, 13

States which ‘normally’ exercise, 112,
113,119

subject matter (ratione materiae), 12,
222,245, 248, 264

territorial (ratione loci), 12, 70, 245,
264, 269-270

and territory, 232-241

universal jurisdiction, 70, 88, 102,
105, 168, 169, 170

jurisdictional rule of reason, 106, 207

Katanga Case, 219, 260, 261, 262, 268,
274

Kaul, Judge, 246, 247, 248, 265

Kenya, 256, 271

Kenya Authorization Decision, 96

Kenya Jurisdiction Appeal Decisions,
265

Kenyan Cases, 62, 85-89, 246, 247, 273

Kohl, U., 150

Kooijmans, Judge, 29

Korea, 53, 54, 55, 56, 60

Laker Airways Case, 184
law, principles of
and ICC Statute article 21(1)(c), 123
and ICC territorial jurisdiction,
111-124
identification of, 119, 120, 121
legality, principle of, 10, 61, 64, 67-72,
76, 158
and cybercrimes, 137
and human rights law, 125
and national standards, 71
and territorial jurisdiction, 76
and ‘the conduct in question’, 68
and ‘the definition of a crime’, 68
Libya, 5, 258, 268
localization constructions, 9, 79,
101-130
and effects doctrine, 184
and internet, 130-158
Lockerbie, 185
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Lotus Case, 13, 102, 103, 108, 159
‘constituent element’ approach, 108
objective territoriality, 17

Lozano Case, 239

LSL litigation, 191, 194

Lubanga Case, 66, 69, 209, 211, 222,

242,271
Arrest Warrant Decision, 216-219
Confirmation of Charges Decision,
215
mistake of law argument in, 218
principle of legality, 218
source of ICC jurisdiction, 217
test for jurisdiction, 96
Lubanga Confirmation Decision, 36
Lubanga Witness Proofing Decision,
114-115
Lynch, Judge, 179

Malaysia, 144
Mann doctrine, 33, 35, 83, 88, 106, 112,
285
Mann, Francis, 31, 32
Mantovani, F.,, 21
mass crimes, state policy dimension in,
164
Mbarushimana Case, 36, 184, 196-201,
207, 283
complementarity, 63
connection to situation in DRC, 9,
96, 204
facts of case, 200
jurisdictional challenge, 269, 273,
274
jurisdictional rule of reason, 198
locus delicti commissi, 244
territorial aspect, 77, 84, 197, 203
McNair, A.D., 221
Mharapara Case, 182
Mugesera Case, 154
Muthaura Case, 247, 248, 267, 274

national law

criminal law systems, 7

and ICC Statute, 110

margin for interpretation, 118
nationality, and territoriality, 60
ne bis in idem principle, 94, 99
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Nesbitt, N.H., 172
New Zealand Court of Appeals, 34
NGOs, 49
Nippon Case, 167, 178-180, 191, 192,
206
non-discrimination, principle of, 64
non-intervention, principle of, 88, 108,
284, 285
and Mann’s doctrine, 35, 112
and reasonableness, 32, 196
and substantial connecting link, 111,
199
Norris Case, 174
nullum crimen nullo poena sine lege
scripta certa praevia stricto, 68
nullum judicium sine lege, 126

objective territoriality, 9, 17-31, 112,
157, 284
and effects doctrine, 24-31
and subjective territoriality, 15, 100,
101, 133
and ubiquity, 23
occupation, definition of, 214
occupied territories, de jure
jurisdiction over, 213
OECD, 176
Ould Dav Dah v. France, 125126, 129

pacta tertiis rule, 5, 187-188

Pakistan, 145

Palestine referral to ICC, 210

Peace of Westphalia, 2

peacekeepers, exemption from
jurisdiction of ICC, 5

Permanent Court of International
Justice (PCIJ), 13

Pictet Commentary, 231

policy, judicial, 114-115, 149, 152

presumption of innocence, 68

private international law, 116

procedural efficiency, expediency and
fairness, 244

R.v. Libman, 151
reasonableness, 8, 32, 127, 129, 151,
152, 264, 285
and close connection, 34

and ICC Statute, 196-201
recognition, 223
Reid Case, 34
remote weapons delivery systems, 80
right to fair trial, 126, 127, 160, 226
rights of accused, 124, 125, 126, 128,
160
arrest and detention, 126
participation in proceedings, 251
rights of victims, 284, 286
Rome Conference, 51-59
Rome Statute see ICC Statute
Rosenstein Case, 34
rule of reason, 9, 36, 157, 196, 207
and international trade regulation,
33
State practice and, 33
Russian Federation, 54, 55
Ruto et al., 247,274
Rwanda, 153 see also International
Criminal Tribunal for Rwanda
(ICTR)

Safferling, C.J.M., 267
Schabas, W.A., 109, 267
Shaffer, G.C., 172
Sherman Act (US), 25, 172-173, 178,
190
Singapore, 145
situations, definition of, 202, 203
Sluiter, C., 109
R. v. Smith (Wallace Duncan), 151
South Africa
Competition Act 1998, 195
Competition Appeals Court, 195
sovereignty, State, 4, 46, 75, 159, 206
and effects doctrine, 187-188
and international law, 241
and jurisdiction, 13
and occupation, 220, 224-230
speciality, principle of, 86, 87, 159
State consent, 3, 47, 49, 50, 54, 282
State interests, 32, 75
States
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