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There are many variables of territoriality available to national courts under
contemporary international law. Does the same apply to the International
Criminal Court? And, if so, what are the limits to the teleological expansion
of the Court’s territorial jurisdiction as regards, for example, the partial
commission of a crime in State not Party territory, crimes committed over
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Michail Vagias’ analysis of the law and procedure surrounding the ter-
ritorial jurisdiction of the Court examines issues such as the application
of localization theories of territoriality and the means of interpretation
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and human rights law for the interpretation of jurisdictional provisions;
compétence de la compétence; crimes committed over the internet; and the
procedure for jurisdictional objections.
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FOREWORD

The International Criminal Court (ICC) has been in existence for over
a decade. Hopes that it would end impunity and secure international
criminal justice have not been met. To a large extent this is due to the
limited jurisdictional powers conferred upon the Court. In terms of the
Rome Statute the Court has jurisdiction only over crimes where ‘conduct
in question occurred’ in the territory of a State Party or where the person
accused of the crime is a national of a State Party. Suggestions made at
the Rome Conference that adopted the Statute that the Court should have
universal jurisdiction, which would have given the Court competence to
try a person for any international crime irrespective of where the crime
was committed or by whom it was committed, were not accepted. A type
of universal jurisdiction was introduced to allow the Security Council,
acting under Chapter VII of the UN Charter, to refer a situation in which
international crimes appear to have been committed to the Prosecutor
of the Court for investigation and possible prosecution. But as this is a
political decision subject to the veto of the permanent members of the
Security Council it is a very narrow basis for jurisdiction, as appears from
the fact that it has been invoked only twice in ten years, in the cases of
Darfur and Libya. In effect, this jurisdictional structure means that the
ICC has jurisdiction only over international crimes committed in in the
territory of State Parties, by the nationals of State Parties or in the territory
of non-State Parties that do not have the support of one member of the
Security Council. States that are not committed to ending impunity for
international crimes and that are not parties to the Rome Statute – of
which there are some seventy in the world – are therefore beyond the
reach of the ICC.

The Rome Statute was a treaty that was hastily drafted and agreed
to at a brief moment in time of idealism and enthusiasm for interna-
tional criminal justice. States committed to the ideal of an international
criminal court and an effective non-governmental organisation (NGO)
community were acutely aware of the necessity of reaching agreement on

ix
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x foreword

a statute for an international criminal court in the six weeks set aside for
the conference in Rome, lest this opportunity be lost forever. The result
is an imperfect treaty that is unlikely to be amended substantially. The
task of persuading some 120 states to agree to an amendment expanding
jurisdiction is remote.

This means that the only way to expand the reach of international
criminal justice is to expand the jurisdictional provisions of the Rome
Statute by means of interpretation. This requires the Prosecutor and the
Court itself to construe these provisions as generously as possible within
the framework of the law. Unfortunately, this has not occurred to date.
Successive Prosecutors have preferred to avoid questions of jurisdiction
by investigating situations referred to the Court by State Parties involving
crimes committed in their own territories or situations referred to the
Court by the Security Council. The Court, too, has been largely deferential
to the interests of States in not extending the jurisdiction of the Court.

This state of affairs presents a challenge to scholars to suggest ways in
which the jurisdictional reach of the ICC may be expanded to advance the
cause of the suppression of impunity, to which the Rome Statute is com-
mitted. Michail Vagias has met this challenge in his study on the territorial
jurisdiction of the ICC which, in a scholarly and carefully researched man-
ner, presents a vision for a Court with wider powers that might be achieved
by means of creative interpretation, within the legitimate parameters of
treaty interpretation, with no amendment to the Rome Statute.

The first part of Vagias’ study is designed to show that the ICC has an
inherent power to determine its own jurisdiction. This is done by a careful
consideration of the rules of jurisdiction, the history of the drafting of
the Rome Statute and the principles of treaty interpretation in the con-
text of national and international jurisprudence and scholarly writings.
Vagias then turns to his central thesis, that a teleological interpretation of
Article 12(2)(a)of the Court’s Statute, dealing with territorial jurisdiction,
would allow the Court to exercise jurisdiction over crimes whose effect is
felt in the territory of a State Party. In reaching this conclusion, he is guided
by the laws and judicial decisions of States, particularly the United States
in the enforcement of its anti-trust laws, which permit their courts to
exercise civil and criminal jurisdiction over economic crimes, such as
price-fixing and cartel agreements, that are planned and executed abroad
but whose effect is felt in the forum State. Vagias argues that there is a
greater moral justification for extending the reach of international crimi-
nal law to include the effects of war crimes, crimes against humanity and
genocide than there is to do so in the case of economic crimes. There can
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foreword xi

be no comparison, he argues, between the effects of the murder or torture
of thousands of individuals committed in a foreign state and the effects
of price-fixing committed in a foreign state. Vagias’ proposal would, for
example, give the ICC jurisdiction over a situation in which a massacre
occurred in a State not Party to the Rome Statute that resulted in an
exodus of refugees to a neighbouring State party to the Rome Statute
that required the latter State to take measures to accommodate and care
for the refugees. Suggestions that this would introduce universal juris-
diction through the back door are unfounded, as the application of the
effects doctrine to international crime would still require some tangible
connection between the crime and the State Party’s territory.

Another situation that Vagias addresses is the question of jurisdiction
over international crimes committed in occupied States. Here, he exam-
ines situations in which the occupied State is a Party to the Rome Statute,
and where the occupying State either is or is not a Party to the Statute.
Few will disagree with his conclusion that in such cases the Court will
have jurisdiction over crimes committed in the occupied territory. The
situation in which international crimes are committed in a non-State
Party is less clear, as Vagias concedes. This section contains an insightful
examination of the nature and consequences of belligerent occupation in
the context of the territorial jurisdiction of the ICC.

Disappointment has been expressed over the failure of the ICC to
achieve more than it has done in its first decade of operation. It should,
however, be remembered that the ICC is still, relatively, an institutional
infant seeking to find its way in life and to establish the bounds of its
possibilities. What it needs at present is not dismissive criticism but con-
structive suggestions as to how it might improve its performance. Vagias
makes proposals in this study which go to the root of the Court’s possi-
bilities in respect of jurisdiction. They may be bold but they are carefully
reasoned, comply with accepted rules of treaty interpretation and enjoy
support from both national and international jurisprudence. If followed,
they would result in an expanded jurisdiction for the Court. They would
also serve to deter non-State Parties from actions involving international
crimes whose effects might be felt in neighbouring States Party to the
Rome Statute. This book contains an innovative and creative message
that could advance the principal concerns of the ICC. It is in the best
traditions of constructive scholarship.

john dugard
The Hague
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Öcalan v. Turkey (App. No. 46221/99) ECHR 12 May 2005; 234

Ould Dah v. France (App. No. 13113/03) ECHR 17 March 2009; 125

Pad and Others v. Turkey (App. No. 60167/00) ECHR 28 June 2007; 234

Ramirez Sanchez v. France (App. No. 28780/95) ECHR 24 June 1996; 234

Saddam Hussein v. Albania et al. (App. No. 23276/04) ECHR 14 March 2006

(Admissibility Decision); 225

Sawoniuk v. United Kingdom (App. No. 63716/00) ECHR 2001-III, 29 May 2001; 71,

128

Sigurjonsson v. Iceland (App. No. 16130/90) Ser. A No. 264; 38

Sokurenko and Strygun v. Ukraine (App. Nos. 29458/04, 29465/04) ECHR (Judgment

of 20 July 2006); 72, 126

Sunday Times v. United Kingdom (App. No. 65387/74) ECHR 26 April 1979, 2 EHRR

245; 125

Vondas and others v. Greece (App. No. 43588/06) ECHR 5 February 2009; 236

Women on Waves et al. v. Portugal (App. No. 31276/05) ECHR 3 February 2009; 234

Young, James and Webster v. United Kingdom (App. No 7601/76; 7806/77) (1981)

ECHR Ser. A No. 44; 38

Z. et al. v. UK (App. No. 29392/95) ECHR 10 May 2001; 124

Zand v. Austria (App. No. 7360/76) ECHR Report of the Commission, 12 October

1978; 126

European Commission of Human Rights

G. v. Switzerland (App. No. 16875/90) ECHR, Commission Decision of 10 October

1990; 127
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United States v. Lépine [1994] 1 SCR 286; 34

Cyprus

Tomko v. Republic of Cyprus per the Department of Population Register and Immigration

of the Ministry of Interior, Case No. 709/2006 (Judgment) 20 June 2007 (Supreme

Court of Cyprus), reported in Oxford Reports on International Law, ILDC 834 (CY

2007); 222

France

Cour d’Appel de Paris, Judgment of 17 March 2004, 11ème Chambre, Chambre des

Appels Correctionnels, No. 03/01520; 148, 149

In Re Feld and Newman, Cour de Cassation, 25 May 1967, 48 ILR 88; 18

LICRA et Union des ´Etudiants Juifs de France v. Yahoo! Inc. et Yahoo!.Fr, Tribunal de

Grande Instance de Paris, Ordonnance de réferé du 22 mai 2000; 148
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