
Index

agriculture; see farm policy
Altgeld, John P., and Pullman strike, 13, 32
antitrust policy

Clayton Act, 143–44
Herbert Hoover and, 210
organized labor under, 146–49, 191
progressive-era expansion of, 70
in Roosevelt–Taft conflict, 116–17
Sherman Act, 36–40

Army, United States
Civil War, 10–16
World War I, 164–65

Arnold, Thurman, Folklore of Capitalism,
302–03

Ashurst, Henry F., court-packing plan, 279–81

Beard, Charles A.
on Civil War, 7
Economic Interpretation of the Constitution,

109, 112
in Franklin D. Roosevelt’s view of history, 9

Beck, James M.
argues child labor case, 187
on general welfare clause, 264
lottery act, 84
Massachusetts v. Mellon, 181
National Association for Constitutional

Government, 179–80
Beveridge, Albert J.

child labor, 158
Progressive party, 125
pure food and drugs, 92

Black, Hugo
diversity jurisdiction, 317
feud with Robert H. Jackson, 316
Supreme Court appointment, 310–12
thirty-hour bill, 238

Borah, William
attacks federal judiciary, 205
child labor, 158
and National Industrial Recovery Act, 240

Brandeis, Louis D.
advises Woodrow Wilson, 139–44
constitutional theory, 152–53, 318
dissent in Oklahoma ice case, 243
diversity jurisdiction, 318–20
Hitchman case, 186
John J. Parker nomination, 208
Norris–La Guardia Act, 324
opposes New Deal centralization, 255
praises James C. McReynolds’ gold clause

dissent, 251
prohibition, 204
resignation, 313
on Roosevelt Justice Department, 276
Sedition Act, 174
supports Herbert Hoover, 210
Supreme Court appointment, 151–54
voids Frazier–Lemke Act, 253

on “wage slavery,”260
Brant, Irving, defends court-packing plan, 282
Brewer, David J.

Debs case, 34
educational background, 54
imperialism, 86
morals legislation, 76
Supreme Court appointment, 66
Taft on, 115
Theodore Roosevelt on, 87

Brown, Henry B.
Holden v. Hardy, 75
income tax cases, 41

Brownlow, Louis; see President’s Committee on
Administrative Management

Burke, Edward, opposes court-packing
plan, 286

Butler, Pierce
dissents in New Deal labor cases, 324
Erie dissent, 318–19
eugenics, 202
New York minimum wage law, 267
prohibition, 204
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Butler, Pierce (cont.)
Scottsboro cases, 244
Social Security case dissent, 296
Supreme Court appointment, 207

Byrnes, James F.
opposes child labor act, 159
Supreme Court appointment and

resignation, 315
urges Roosevelt to abandon court plan, 292

Cardozo, Benjamin F.
“hot oil” dissent, 248
death, 312
defends Security and Exchange

Commission, 265
National Industrial Recovery Act, 253
Supreme Court appointment, 213–17
upholds Social Security Act, 294–95

Celler, Emmanuel, threatens to pack Supreme
Court, 278

child labor
1916 prohibition, 157–60
Supreme Court voids, 187–88

Clark, Walter
critique of Constitution, 106–07
Taft and, 116

Cleveland, Grover
income tax, 40
oleo tax, 79
New York cigar-tenement law, 97
Tenure of Office Act repeal, 254

common law; see also diversity jurisdiction
antebellum, 23–31
in antitrust, 37–38

Comstock, Anthony, anti-vice legislation, 82, 92
Cooley, Thomas M.
due process, 67, 192
federal police power, 158
and “public purpose” in railroad cases, 17

Coolidge, Calvin
defends judiciary, 206
and Harlan F. Stone, 207
McNary–Haugen vetoes, 183
Muscle Shoals vetoes, 185
presidency of, 178–80

Corwin, Edward S.
on constitutional interpretation, 247
critique of judicial review, 108
defends court-packing plan, 282
grants-in-aid, 182
Lochner, 102
National Industrial Recovery Act, 238, 242
New Deal labor cases, 327
research for court-packing plan, 277
ridicules Constitution worship, 301

Croly, Herbert
on judiciary, 135
opposes Federal Highway Act, 157
Promise of American Life, 109–12

Cummings, Homer S.
advises Roosevelt in banking crisis, 232
appointed Attorney General, 276
on Bituminous Coal Act, 266
defends court-packing plan, 281
devises court-packing plan, 276–78
doubts constitutionality of New Deal

measures, 262
gold clause cases, 249
warns Roosevelt of Court resistance, 252

Darwinism
in nineteenth-century thought, 52–54
Oliver Wendell Holmes, Jr., 54–55
Woodrow Wilson, 129–32

Debs, Eugene V., Pullman strike, 14, 32
diversity jurisdiction
and due process, 68
Norris moves to abolish, 206
Supreme Court abandons, 317–20
Swift and nineteenth-century development,

25–31
Douglas, William O.
conflict with Jackson, 316
Supreme Court appointment, 313

due process; see also liberty of contract
Adair, 72
in Bituminous Coal Act, 267
in Fourteenth Amendment, 61–64
Ives, 121
Lochner, 96–105
natural-rights basis, 59–61
New York minimum-wage case, 267
post-New Deal, 309
revival in1920s, 185–86, 192–95, 198–201
“substantive” due process, 64–69
in Wagner Act, 261

education, federal promotion, 18–22
Eighteenth Amendment; see prohibition
elections, congressional
1918, 175
1938, 306–08

elections, presidential
1896, 43–45
1912, 122–25, 132–34
1916, 161–62
1920, 176
1924, 206
1928, 205, 212
1932, 222–27
1936, 269–72

farm policy
Agricultural Adjustment Act enacted, 234–36

struck down, 263–65
Fair Labor Standards Act and, 308
federal loans, 155
good roads, 156
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Hoover and, 212
McNary–Haugen bill, 182–84

Federal Reserve
1935 amendments, 259
in depression, 217
enacted, 140–43

Federal Trade Commission
in 1920s, 177–78
established, 144–46
independent of executive branch, 254–55

Field, Stephen J., 30
income tax, 41
Munn dissent, 64
oleo tax, 79
Slaughterhouse dissent, 63

Frank, Jerome
on Constitution worship, 302
legal realism, 214
redefinition of rights, 303

Frankfurter, Felix
Adkins, 194
advises Roosevelt on Supreme Court, 267
attacks S.E.C. decision, 265
and Brandeis, 153
child labor, 188
diversity jurisdiction, 317
on due process, 186
judiciary in 1920s, 206
New York minimum-wage case, 268
on Roberts and Supreme Court switch,

285, 292
Supreme Court appointment, 312

Fuller, Melville W., 30
income tax, 41
lottery cases, 84
sugar trust case, 39
Supreme Court appointment, 66
Taft on, 115
Theodore Roosevelt on, 87

Garner, John Nance
opposes court-packing plan, 279, 304
Murphy Supreme Court appointment, 315

Glass, Carter
Federal Reserve Act, 142
opposes court-packing plan, 300

Gompers, Samuel
Clayton Act, 146–49
Kansas Industrial Relations Act, 194
La Follette Seamen Act, 150
New York cigar-tenement law, 97
World War One, 169

Goodnow, Frank J.
critique of Constitution, 109
on judiciary, 135

grants-in-aid
in 1920s, 180–82
roads, 156–57
Social Security Act, 294

Green, William
National Industrial Recovery Act, 238–39
supports Hoover, 210

Hamilton, Alexander
Bill of Rights, 67, 323
executive power, 88, 305
in FranklinD. Roosevelt’s viewof history, 9, 16
on free speech, 171
general welfare definition, 264
on removal power, 254

Harding, Warren G.
endorsed by Theodore Roosevelt, 119
presidency of, 177–78

Harlan, John Marshall
Adair case, 72
due process, 67
educational background, 54
income tax, 41
Lochner dissent, 102
lottery act, 84
sugar trust case, 39
Taft on, 115
Theodore Roosevelt on, 87

historicism
historism, 49–50
Holmes and, 55
Walter Clark, 107
Wilson and, 129–32

Holmes, Oliver Wendell, Jr.
Adair, 72
Adkins dissent, 193
child labor, 187–88
eugenics, 195
legal philosophy, 54–56, 214
legal realism, 214
Lochner dissent, 100–01
prohibition, 204
Sedition Act, 173–74
Supreme Court appointment, 86–88
takings, 195

Hoover, Herbert
1932 campaign, 226–27
1933 banking crisis, 232
attacks court-packing plan, 282
Cardozo appointment, 213–17
Challenge to Liberty, 257
corporatism, 210–12
depression, 217–19, 259
and Hughes, 207–08
McNary–Haugenism, 185, 212
Norris–La Guardia Act, 212–13
prohibition, 203, 205
on Swope Plan, 239
zoning, 197

House, Edward, Philip Dru, 145–46
Hughes, Charles Evans

1916 campaign, 161–62
on constitutional interpretation, 239, 246, 281
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Hughes, Charles Evans (cont.)
court-packing switch, 291–92
defends federal judiciary, 205
gold clause suspension, 249–50
on Holmes, 55
Hoover appoints, 207–08
“hot oil” case, 248
Minnesota mortgage moratorium, 245
National Labor Relations Act, 288–90
and New Deal labor cases, 326
New York minimum wage, 268
opposes court-packing plan, 283
resigns from court, 315
Taft appoints, 116
upholds Railway Labor Act, 243
voids NIRA, 253
Washington minimum wage, 284

income tax
first statute, 138
Pollock case, 40–43
Sixteenth Amendment, 136
World War One, 165–67

injunctions
and John J. Parker, 208–09
Cardozo and, 215
Clayton Act, 191
development of, 33–36
Hitchman case, 186
Holmes and, 88
Norris–La Guardia Act, 212–13, 324
Post–New Deal, 321

Interstate Commerce Commission
Adamson Act, 160
enactment, 17–18
Hepburn amendments, 90, 144

Jackson, Robert
criticizes Murphy, 315
defends court-packing plan, 281–82
envisions court-packing, 275
Fair Labor Standards Act, 308
feud with Black, 316
New Deal labor cases, 326
Supreme Court appointment, 315–16

James, William
and Croly, 110
“Moral Equivalent of War,”16, 163
pragmatism, 57

Johnson, Hugh, 16
McNary–Haugen bills, 183
NRA, 240–41

Knox, Philander C.
1902 coal strike, 89
Mann Act, 94

La Follette, Robert
act to protect seamen, 149–50

attacks federal judiciary, 205–08
Progressive party of 1912, 119

Landon, Alfred, presidential campaign, 269–72
Langdell, C. C.
Holmes on, 55
scientific jurisprudence, 50

legal positivism; see also legal realism
and diversity jurisdiction, 318
Holmes, 55
nineteenth-century theory, 51–52, 63–64
J. Allen Smith on, 58

legal realism; see also legal positivism
Cardozo, 213–17
court-packing fight, 301–03
New Deal Supreme Court, 313–14
origins, 214
tort law, 320

Lerner, Max, ridicules Constitution worship,
301–02

Lewis, John L.
breaks with Roosevelt, 299
NIRA, 240, 262
praises Hoover, 212
sit-down strikes, 272–74, 314

liberty of contract; see also due process
due process origins, 69
Lochner case, 96–105
Pound and, 72–74
Railway Labor Act, 243
redefined in New Deal, 225, 263
Supreme Court rejects, 284, 289 n. 71
Wilson and, 132

Lincoln, Abraham
on conscription, 11
national mercantilism, 7

Lippmann, Walter
NIRA, 241
opposes court-packing, 287

lotteries, interstate commerce prohibition,
82–85

Madison, James, 17, 26
Bill of Rights, 67
on delegation/separation of powers, 248, 283
general welfare clause, 264
on human nature, 297
income tax, 40
natural rights, 60
“property,”174

Mann White Slave Act
enacted, 92–94
1920s enforcement, 202–09

Marshall, John, 26
due process, 60
legal philosophy, 57–58

McKenna, Joseph
Adair, 72
Mann Act, 93–94
Pure Food and Drugs Act, 92
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McReynolds, James C.
attacks court-packing plan, 282–83
civil liberties, 200
dissent in Labor Board cases, 290–91
dissent in Social Security Act cases, 294
gold clause cases, 250
New York milk law, 245
prohibition, 204
resignation, 315
Scottsboro case, 244
Supreme Court appointment, 151
TVA dissent, 266

Miller, Samuel F., Slaughterhouse cases, 62
Murphy, Frank

picketing as free speech, 325
sit-down strikes, 272–74
Supreme Court appointment, 314–15

Muscle Shoals
in 1920s, 184–85
and TVA, 236–38

National Industrial Recovery Act
enacted, 238–41
“hot oil” provisions, 247–49
Supreme Court voids, 253

National Labor Relations (Wagner) Act
Court upholds, 288–91
Court extends, 324–27
enacted, 259–62
sit-down strikes, 273

Norris, George W.
attacks federal judiciary, 205, 317
calls for Roosevelt nomination, 220
and court-packing plan, 279
opposes Stone appointment, 207–08
promotes Muscle Shoals, 185
Reconstruction Finance Corporation, 219

oleomargarine tax, 78–81

Palmer, A. Mitchell
child labor campaign, 158
Sedition Act and Red Scare, 173

Parker, John J., Supreme Court appointment,
208–09

Peckham, Rufus W.
liberty of contract, 69
Lochner, 99–100
Theodore Roosevelt on, 87

Pinchot, Gifford, controversy with Ballinger, 115
Pitney, Mahlon

Coppage, 103
Supreme Court appointment, 147, 206

Pound, Roscoe
Adair and liberty of contract, 72–74
Ives, 120
legal philosophy, 56–58
on New Deal labor policy, 327
opposes administrative state, 257

President’s Committee on Administrative
Management, 304–06

prohibition
Eighteenth Amendment, 203–05
federal police power, 78–82
Webb–Kenyon Act, 94–95

Pullman strike, 13–14, 32
Pure Food and Drugs Act

enacted, 90–92
interpretation, 115

railroads
Adamson Act, 160–61
and antitrust, 70
Erdman Act, 71
federal promotion, 17
Railroad Retirement Act, 252
Railway Labor Act, 191, 243
in World War One, 167

Reconstruction Finance Corporation
creation, 219
under Roosevelt, 232

Reed, Stanley
Erie concurrence, 320
Solicitor General, 277
Supreme Court appointment, 312

Roberts, Owen J.
minimum-wage switch, 284–86
New Deal labor cases, 326
New York milk price case, 244
resignation, 316
Supreme Court appointment, 209
voids Agricultural Adjustment Act, 264–65
voids Railroad Retirement Act, 252

Robinson, Joseph R.
dies, 303
leads court-packing fight, 298

Roosevelt, Franklin D.
on 1924 progressive court attacks, 206
1932 campaign, 222–27
1936 campaign, 270–72
attacks Supreme Court, 227
background, 220–22
banking crisis, 231–33
chagrin at Supreme Court, 255
Commonwealth Club address and

redefinition of rights, 9, 263, 270–71,
280, 305

on congressional statutory language, 253–54
Democratic party “purge,”306–08
dollar devaluation, 234, 249
executive reorganization, 303–07
gold clause cases, 251
judicial selection criteria, 310
martial rhetoric, 9, 117, 222–23, 231
NIRA, 240–41
New Deal Court, 327
political-constitutional theory, 220–22, 279,

297–98
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Roosevelt, Franklin D. (cont.)
proposes court-packing plan, 275–78
redistributive taxation, 259
rejects constitutional amendment,

278–79, 281
supports Hoover, 210
TVA, 236
urges Bituminous Coal Act, 266
urges court-packing plan, 280–81, 296–98

Roosevelt, Theodore
1902 coal strike, 88–90
antitrust policy, 116–17
and Herbert Croly, 112–12
executive reorganization, 304
on judiciary, 30, 86–88, 113, 117–18,

119–22, 135, 292
and labor policy, 147
Lochner, 100–02, 117
martial rhetoric, 16, 30, 117
New Nationalism, 113–25, 133
New York cigar-tenement law, 97
Pure Food and Drugs Act, 90–92

Root, Elihu, 1912Republican convention,123–25
Ross, Edward A.
on immigrants, 74
Pound and, 56

sedition and free speech,WorldWarOne, 170–76
Seventeenth Amendment
adoption, 136
effects, 137, 153, 156

Seymour, Horatio, on conscription, 10
Sixteenth Amendment; see income tax
Smith, Alfred
1928 campaign, 205
and FDR, 222–23
opposes New Deal, 259

Smith, J. Allen
critique of Constitution, 108–09
on immigrant labor, 99

Social Security Act
enacted, 258
upheld, 293–95

Stone, Harlan F.
and AAA, 265
advice on Social Security Act, 258
appointment, 207
Beardian view of Founders, 246
and Hugo Black, 312
double standard/preferred freedoms doctrine,

321–24
gold clause, 250
laments 1936 Court term, 268
made chief justice, 315

Story, Joseph
diversity jurisdiction, 28
due process, 60

Sumners, Hatton, rejects court-packing plan,
278, 303

Sutherland, George
Adkins decision, 192
defends Constitution, 112
desire to retire, 233–34
dissent in Associated Press case, 291
grants-in-aid, 181
Minnesota mortgage moratorium, 246
presidential power in foreign affairs, 268
presidential removal power, 254–55
prohibition, 204
resignation, 312
restrains SEC, 265
revives privileges-and-immunities clause, 255
Scottsboro cases, 244
voids Bituminous Coal law, 267
voids Oklahoma ice law, 243
Washington minimum-wage dissent, 285
zoning, 196–98

Taft, William H.
Adkins dissent, 193
Arizona Constitution veto, 122
and Brandeis, 152, 161
and Cardozo, 215
character, 114
chief justiceship, 189–90
child labor cases, 159, 188
and Walter Clark, 116
defends judiciary in 1920s, 205–06
defends judiciary, 122–24
on Federal Reserve, 141
labor policy, 147, 149, 191
National War Labor Board service, 170
Pinchot–Ballinger affair, 115
prohibition, 204
and radio, 211
and Supreme Court, 115–16, 161
Webb–Kenyon veto, 94–95, 204
on Woodrow Wilson, 136

Taney, Roger B.
conscription, 10
due process, 61

tariffs
antebellum debate, 16–17
Cardozo on general welfare, 294
McNary–Haugenism, 184
Smoot–Hawley, 212
Stone analogizes to state taxation, 255
Underwood, 138–39

Tennessee Valley Authority
established, 236–38
upheld, 266

Thompson, Dorothy, opposes court-packing, 287
Truman, Harry S, on Roosevelt Court, 316

Van Devanter, Willis
appointment, 190
advises against Cardozo appointment, 216
desire to retire, 233–34
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opposes court-packing plan, 283
retires, 292

Wagner, Robert
NIRA, 240
NLRA, 259–63
opposes John J. Parker, 208–09

Waite, Morrison R., Munn standard, 64
Warren, Charles

diversity jurisdiction, 319
grants-in-aid, 182
incorporation of Bill of Rights, 199

Webb–Kenyon Act, enacted, 94–95
Wheeler, Burton K.

Hughes letter against court-packing, 283
leads court-packing opposition, 279, 304
opposes executive reorganization, 305

White, Edward D., and oleo tax, 81
Wilson, Woodrow

1912 campaign, 132–34
Adamson Act, 160
Brandeis nomination, 151–54
child labor, 157–59, 239
constitutional theory, 129–32, 150
eugenics, 201
and FDR, 220
and judiciary, 134–37, 154, 206, 292
tariff, 138
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