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See Zionist settlers in Mandate
Palestine

Jhering, R. von, 545
Jinnah, Ali, 180
JNF (Jewish National Fund), 238–46
Jobs, Steve, 435
Johnston, David, 543
joint tenancies of multiple trustees, in

England, 150
Juglart, M. de, 507–10, 520
juridical personality. See personality
jus ad rem, 12
Justinian (Roman emperor), 334

Kahn, Ernest, 236, 247
Kantorovich, Henry, 235
Keller, Hermann Ferdinand, 243–4
Khayat, Justice, 218
Kraakman, Reinier, 437, 439–40, 443,

445

Langbein, John, 306–7, 379, 394, 438,
449–50, 453, 525

language and translation issues
fiducie, as term, xiv–xv
property in civil law, 315
waqfs in Straits Settlements under

British colonial law, 194–7
Lawson, F. H., 454
League of Nations, 205
Lee, Rebecca, 406, 428–9, 447–53
Lepaulle, Pierre, 89, 459, 530–1, 533
liability

China, exemption clauses for trustees
in, 418–21

of co-trustees, 271–4
for debts incurred in management of

trust, 61–5, 435

554 index

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03243-9 - The Worlds of the Trust
Edited by Lionel Smith
Index
More information

http://www.cambridge.org/9781107032439
http://www.cambridge.org
http://www.cambridge.org


France, liability of trustees in, 149,
153–7

modern approach to, 61, 436
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Mallet-Bricout, Blandine, 141
management fiducies in France, 143,

153
Mandate Palestine. See Zionist settlers

in Mandate Palestine
mandatory elements of fiduciary duty,

392–4, 433–4, 441
Marini, Philippe, 165

Massachusetts, limited purpose trust
companies in, 366, 529–30

matrimonial property regimes and
separate patrimonies, 458–9

Mattei, Ugo, 389–97, 440–2, 444, 447,
451

Matthews, Paul, 313, 518
Mazeaud, H., 498
McDonnell, Sir Michael, 217–19, 224,

228–9, 245, 251, 254
McFarlane, Ben, 512
Meijers, E. M., 68, 70, 87
Mexico, restriction of office of trustee

in, 374–5
Mheiman trust company, 243–6
Michon, L., 504–6
Mill, John Stuart, 201
Miller, Jonathan, 252
miri land in Mandate Palestine, 209,

216–20, 227, 249
Mobaied, J. N., 195–6
Moffat, G., 273
money

innominate security fiducies in
France, pledges of ready money
as, 108–10, 138

Netherlands, money held for third
parties in, 73–4, 77–9

moral agency of trustees, 360–2
Moses, Siegfried, 238, 247
mutawallis versus trustees in waqfs, 194

Nathan, Henry, 212–13
National Association of Business

Corporations (Association
Nationale des Sociétés par
Actions or ANSA), France, 140

Natixis Bank, 117
Nazi Germany, trust companies used to

help Jews escape, 208, 239–46
Netherlands, 67–88

abuse of trusts, concerns regarding,
86–7

Act on Financial Supervision,
82, 84

agency, Dutch law of, 82–4
bankruptcy or insolvency of trustees,

73–4, 87
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Netherlands (cont.)
bewind trust, 7, 226, 269, 331
collective investment schemes, 84
creeping return of trust concept, 77–86
domestic trust instrument,

development of, 283
fiduciary ownership, lack of, 68–71
fungible securities held for third

parties, 74–5, 79–82
Hague Trusts Convention

ratification of, 84–6, 90
withholding recognition under, 93

money held for third parties, 73–4,
77–9

new civil code in 1992, 68
problems created by having no trust,

72–7
reasons for hostility to trust

concepts, 68–72
reasons for not introducing trust

concepts to law of, 86
ring-fencing and, 73
Securities Transfer Act, 79–82
security trustees in loan transactions,

75–6
separate estates, prohibition on,

71–2
Netherlands case law

Beatrix Hospital/ProCall case, 74,
78–9

Heineken brewery case, 69
Kas-Associatie N.V./Van Loosbroek

& Co/Drying Corporation N.V.,
74–5, 77, 81–2

tax authority payment to insolvent
estate, 78

Nolan, R., 473–4, 477, 515
nominate security fiducies. See security

fiducies in France
non-charitable or private trusts in

common law, 341
Normand, Sylvio, 32
notaries

money held for third parties by, in
Netherlands, 77–9

not authorized as trustees, in France,
116

preventive justice and, 330

nullity, French nominate security
fiducies, 129

numerus clausus, 72, 111, 286, 311, 320,
329, 415, 437, 481, 486

obligatio propter rem, 503–10, 521–3,
528

obligations, law of. See contracts
organizational law, 428–53

contract, not replicable by, 437–9,
442–4

defined, 428
Gallanis on fiduciary law and, 428–9,

440–7, 452–3
governance, fiduciary rules for,

428–34, 440–7
international use of, 445–7
juridical personality in, 435–7
Lee on Chinese trusts and, 428–9,

447–53
ring-fencing, 428, 434–44
transaction costs, 431, 438–9, 443–4
trust law as, 429–39, 452–3

Ottoman law in Mandate Palestine
Mejelle law, 206
miri land, 209

Palestine. See Zionist settlers in
Mandate Palestine

Panama, individual trustees in, 377
Pandectists, 315, 465–6, 469
Paraguay, restriction of office of trustee

in, 376
parallel debt arrangements, 76
patrimony, 531–40. See also under

specific countries
autonomous patrimony, patrimony

in Quebec as, 531–8
civil law concept of, 324–9, 456, 531
personality and, 538–40
rights and. See under rights
separate. See separate patrimonies
special patrimony, patrimony in

Scotland as, 531
unity of. See unity of patrimony

patrimony by appropriation
in Civil Code of Québec, 23, 30–5
in civil law trusts

556 index

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03243-9 - The Worlds of the Trust
Edited by Lionel Smith
Index
More information

http://www.cambridge.org/9781107032439
http://www.cambridge.org
http://www.cambridge.org


separated from notion of real
right, 30–6

severed from ownership, 36–9
problems of characterization of trust

patrimony as, 158
security fiducies in France

innominate security fiducies,
absence from, 108, 114–15

in nominate security fiducies, 120–3
Paul-André Crépeau Centre for Private

and Comparative Law, McGill
University, xi

penalty defaults, fiduciary rules as, 442
Penang. See waqfs in Straits Settlements

under British colonial law
Penner, James, 472–5, 477, 516, 519
perpetuities. See rule against

perpetuities
persistent rights. See under rights
personal rights. See rights
personal trusts in Civil Code of Québec,

344, 346, 349–50
personality

of corporations, 435, 512
in organizational law and trusts,

435–7
patrimony and, 538–40
patrimony as economic personality,

324
trusts as persons, 64–5, 529–30,

538–40
persons, non-charitable trusts in

common law for, 343
Peru, trusts adopted in, 376
Peyrot, Aude, 41
Planiol, M., 491–3, 495
Poland

collection of assets, civilian
patrimony as, 475

exchangeability of assets within
separate patrimonies, 459

Family and Tutelage Code, 459
matrimonial property regime in,

458–9
real subrogation, doctrine of, 456,

468, 479–80
recognition of concept of separate

patrimony in, 457

universitas rerum concept not
recognized in, 472

Pothier, Robert-Joseph, 502
preventive justice, 330
Principles of European Trust Law,

285–6, 289
private or non-charitable trusts in

common law, 341
private trusts in Civil Code of Québec,

344–7, 349–54
Privatstiftung, Austria, 279, 284, 305
Prodan, C., 495
property-based relationship, trust as,

96, 306, 527–9
property in civil law, 313–39

absolutist nature of, 317–18.
See also unity of patrimony

co-ownership, 320
collection of assets, property in

separate patrimony as, 470–2
conscience of trustee, beneficiary

acting on, 317–18, 323–4
discomfort with trusts in civil law

and, 371
fuzzy-line solutions, need for, 335–8,

372–4
increasing acceptance of trust-like

understanding of, 338–9
language and translation issues, 315
owners, trustees as, 316–17, 322–3
patrimony, civil law concept of,

324–9
personal versus property rights in

common law, 315–16
preventive justice and, 330
problem posed by trust concept and,

321–4
Quebec civil law trusts and, 322,

353–4
substitutes for trust functions

consistent with, 331–5
trust fund as distinct property

interest, 472–5, 515
protected funds in Europe, draft

directive on, 287, 296–7, 307,
309, 311

protectors, third-party, in France, 153
prudence, fiduciary duty of, 431–2
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public registers
French nominate security fiducies,

118, 139
Hague Trusts Convention on, 50–2
preventive justice and, 330
South African lack of, 266
Swiss requirements regarding, 42,

49–58
purposes, non-charitable trusts in

common law for, 342

quasi-public fiduciary office,
trusteeship as, 274, 308

Quebec. See also Civil Code of Québec;
civil law trusts

agency-based solution to trust
problem in, 331

assets of trust not owned by trustee
in, 541

Civil Code of Lower Canada, 23, 33,
103, 344

evolution of trust law in, 352–4
French of Lower Canada in British

Empire, 203–4
Hague Trusts Convention, impact of,

283
individual trustees in, 377
jurists’ struggle with trust concept in,

248
as mixed legal system, 544
ownerlessness of trust property in,

408
partnerships, personality of, 539
patrimony in, 531–8
persons, trusts as, 530, 538, 540
property rights and, 322, 353–4
rights and trusts, 536–8
Scottish patrimony compared, 532–3
taxonomy of trusts in. See

under taxonomy of trusts
titularity of trusts, 535

Quistclose trusts, 343, 346, 350

Rabbinical trusts (hekdeshim), 206–7
Raczynska, Magdalena, 454, 512, 519,

521
Raja Siti binte Kraying Chanda Pulih,

198–9

Rau, C., 31, 44, 142, 324, 338, 490, 496,
519, 532, 534

real rights. See rights
real subrogation, 455

authorized dispositions of trustee,
475–7

in comparison of common law trusts
and civil law analogues, 512

as mechanism for exchangeability of
assets, 465–70

nature of substitution, 468–70
obligatio propter rem and, 511
outside of separate funds (singular

subrogation), 468–9, 513–15
property, trust as part of law of, 528
in Roman law, 465
tracing and, 455, 478–9
unauthorized dispositions of trustee,

477–80
within separate funds (universal

subrogation), 466–8, 513–15
recharacterization of trusts, 90
recharging French nominate security

fiducies, 123–4, 130–2
recognition

of foreign trusts, 284
withholding recognition of trust

under Hague Trusts
Convention, 91–4, 98

recordkeeping
good faith duty to provide proper

accounting to beneficiaries,
261–2

trustee duties, 18–19, 431
waqfs in Straits Settlements under

British colonial law,
documentary evidence in, 183–5

reification of trusts, 436, 529–30
religious trusts

Islamic. See entries at waqf
Rabbinical trusts (hekdeshim), 206–7
South Africa, trust to promote

Islamic faith in, 262–3
reservations of ownership as

innominate security fiducies in
France, 138

resiliation of French nominate security
fiducies, 129
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Restatement (First) of Trusts (US), 380
Restatement (Second) of Trusts (US),

381, 436
Restatement (Third) of Trusts (US)

definition of trust in, 306
on fiduciary duty, 393–4, 443
on re-construing trust purposes as

powers, 351
replication by contract, 442–3
on trustee duty of care, 16

Revet, T., 23
revocable trusts, US, 450–1
revocation of French nominate security

fiducies, 127
Rigaud, L., 504
rights, 481–511

of beneficiaries, 482–90
enforcement rights, 10–13
in English law, 148
historical background, 482–5
persistent right theory, 488–90

comparison of common law trusts
and civil law analogues, 517–21

‘duty-burdened right’ theory, 528
equity, special features of trust as

product of, 521–3
in personam rights in trusts, 19–20

in rem versus in personam, 486
juridical real rights, 495
limited real right (ius in re aliena) in

property law, 527
numerus clausus of real rights, 72,

111, 286, 311, 320, 329, 415,
437, 481, 486

obligatio propter rem, 503–10, 521–3,
528

ownership of, 497–9
patrimonial rights in French civil

law, 490–4
classical theory of real and

personal rights, 490–1
emergence of rights not fitting

traditional real/personal divide,
493–4

in rem approach to, 493
modern efforts to collapse real and

personal rights, 491–4
obligation-based approach, 491–3

patrimony by appropriation in civil
law trusts separated from
notion of real right, 30–6

persistent right theory
beneficiary rights, 488–90
comparison of common law trusts

and civil law analogues, 519–20
equity, special features of trust as

product of, 521–3
obligatio propter rem, 503–10,

520–1
property rights. See property in civil

law
in Quebec trusts, 536–8
rights against rights, 481, 494–9, 522
separation between title and benefit,

499–511
in French law, 502–3
obligatio propter rem, 503–10
in Roman law, 500–2

of settlors, 5, 19–20
transfer of real rights, 495

ring-fencing
in China, 447–52
contract, not replicable by, 437–9
Dutch legal system’s hostility to trust

concepts and, 73
as essential feature of trusts, 7, 43–4,

513, 542
in French nominate security fiducies,

120–3
Hague Trusts Convention and, 43–4,

97
non-trust ring-fenced funds in Swiss

legal system, 46–8
in organizational law, 428, 434–44
public registers, Swiss requirement to

publish trust relationships in,
42, 54–8

separate patrimonies and.
See separate patrimonies

as special contribution of law of
trusts, 390–2

unity of patrimony principle in Swiss
law and. See under Swiss
insolvency law and common
law trusts

Rol Pin, 117
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Roman law
dominium in, 318
fideicommissum, 332–3, 369–70
on fiducia, 21, 142, 158, 331
peculium (separate patrimony), 454
property rights in, 318, 321, 339
real subrogation in, 465
separation between title and benefit

of claim in, 500–2
on singular, complex and composite

things, 471
Romanian fiducia, 281, 284
Rosenblüth, Felix, 240
rule against perpetuities

US states abolishing, 307, 386
waqfs in Straits Settlements under

British colonial law and, 171,
185–9, 201

rule-breaking device, trust as, 523
Russia

individual trustees in, 378
trust management of property in, 158

sale with option for instant repurchase
at nominal sum, 331

Samuel, Herbert, 210, 213–14, 217, 220,
224, 250

San Marino
affidamento fiduciario, 284
passage of law on trusts in, 281, 305

Scotland
co-ownership in, 321
equitable ownership not recognized

in, 542
individual trustees in, 377
as mixed legal system, 322, 328, 544
partnerships, personality of, 539–40
patrimony in, 531–3
persons, trusts as, 530, 539–40
property rights in, 318, 329
Quebec patrimony compared, 532–3
titularity of trusts, 535
trusts as property law in, 527, 543
trusts, patrimony and property in,

328–9
Scott, Austin W., 3, 350, 359, 380–2,

486
SE (Societas Europaea), 301

securities
fungible securities held for third

parties, 74–5, 79–82
loan transactions, security trustees

in, 75–6
security fiducies in France, 101–40

advantages of, 102
defined, 101
dual forms of, 108
historical development of, 103
innominate security fiducies,

108–15
absence of patrimony by

appropriation, advantages of,
108, 114–15

assignment of claims as a security,
110–13, 138

in banking and financial services,
112–14

business claims, assignment of,
112–13

collateral arrangements, 113–14
Daillys, 138
nominate fiducies versus, 138
pledges of ready money, 108–10,

138
reservations of ownership, 138

nominate security fiducies, 115–37
any type of claim securable by,

119
bankruptcy or insolvency and

enforcement of, 134–7
collective proceedings,

enforcement at time of, 134–7
collective proceedings,

enforcement outside of, 132–3
disadvantages, 139
eligibility to establish, 124–5
enforcement, 132–7
establishment of, 124–30
exclusivity of right of ownership

in, 119–20
future of, 138–40
innominate fiducies versus, 138
irrevocability of security, 127–30
legal characteristics of, 118–24
legislative history, 115–16, 118
nullity of contract, 129
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patrimony by appropriation in,
120–3

public registers, 118, 139
recharging, 123–4, 130–2
required provisions and features,

125–6
resiliation of contract, 129
revocation of contract, 127
settlor and beneficiary rights, 123
tax registration, 126–7
unity of patrimony principle and,

140
use of, 117–18

ownership appropriated to a purpose
as common characteristic of,
103–8, 120

patrimony by appropriation
innominate security fiducies,

absence from, 108, 114–15
in nominate security fiducies,

120–3
Quebec fiducie compared, 30, 103–4
settlors, 153

segregation of trust assets.
See ring-fencing

Senator, Werner, 240
separate patrimonies, 454–80

authorized dispositions, 475–7
comparison of common law trusts

and civil law analogues,
516–17

convergence of trust funds and,
475–80

exchangeability of assets
authorized dispositions, 475–7
as element of separate patrimony,

454
real subrogation as mechanism

for, 465–70
liability for debts incurred with

respect to, 459–60
matrimonial property regimes and,

458–9
property in patrimony as collection

of assets, 470–2
protection from otherwise

enforceable claims, 458–9
purpose of, 456–60

real subrogation and, 455, 465–70,
475–7

types of, 463–5
unauthorized dispositions, 477–80,

513
separation of legal title from equitable

ownership
as characteristic of common law

trusts, 306, 513
French aborted effort at, 164–6
as technical obstacle to trusts in civil

law jurisdictions, 407–8
true trusts, not indispensable for, 308
trust assets separated from personal

assets of trustee. See ring-
fencing

separation of rights. See under rights
settlors

autonomy under Hague Trusts
Convention, 90–8

in China, 5, 416–18, 420–1, 449–52
discretion in selecting trustee, 357,

384–7
necessity of, 542
of nominate security fiducies in

France, 123
pre-eminence, in France, 147–8,

150–3
rights of, 5, 19–20

Shamir, Ronen, 205
sharī ‘a law. See Islamic law
Sharifah Shaikah bte Syed Omar bin Ali

Aljunied, 199
Sheehan, D., 473–4, 478
Singapore. See waqfs in Straits

Settlements under British
colonial law

singular subrogation (subrogation
outside of separate funds),
468–9, 513–15

Sitkoff, Robert H., 397, 428
Smith, Adam, 201
Smith, Lionel, 89, 459–63, 524, 528,

532, 539
social trusts in Civil Code of Québec,

344–5, 347–9
Societas Europaea (SE), 301
Sondervermögen, 454, 462–3, 533
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South Africa, 257–76
academic writers and commentators

on trust law in, 274–6
Administration of Estates Act 66 of

1965, 266
agency in, 261–2
alignment, judicial practice of, 260–3
bewind trust, 269, 541
as British Cape Colony, 203–4, 226,

257
‘civilianization’ of trust concept,

criticism of, 258
courts as principal developers of

trust law in, 259–68
definition of trust, 269–71
English trust law not part of law of,

258
fideicommissum, 259
individual trustees in, 377
innovation, judicial practice of, 260,

263–8
jurists’ struggle with trust concept in,

248
legislative contributions to trust law

in, 268–74
as mixed legal system, 544
mixed nature of legal system in, 257
no separation of legal title from

equitable ownership in, 308
public register, lack of, 266
residence of ownership in, 274
ring-fencing and trusts in, 542
Romano-Dutch law, introduction of,

257
South African Companies Act 61 of

1973, 266
testamentary powers of appointment

in, 263–4
Trust Moneys Protection Act 34 of

1934, 268
Trust Property Control Act 57 of

1988, 266, 268
trustees

co-trustee liability, 271–4
duty of care, 271–4
good faith duty to provide proper

accounting to beneficiaries,
261–2

investment powers, 264–5
powers granted to, 7
as quasi-public fiduciary office,

274
tutorship in Romano-Dutch law

and, 260
Turquand rule, 265–8
unity of patrimony in, 258

South African case law
Administrators, Estate Richards v.

Nichol, 264–5
Braun v. Blann and Botha, 258–9,

263–4, 272
Conze v. Masterbond Participation

Trust Managers (Pty) Ltd, 270
Doyle v. Board of Educators, 261–2
Estate Kemp v. McDonald’s Trustee,

257, 270–1
Gross v. Pentz, 271–3
Hoosen v. Deedat, 262–3
Land and Agricultural Bank of South

Africa v. Parker, 259–60, 267,
271

MAN Truck and Bus (SA) Ltd v.
Victor, 265, 267

Niekerk v. Niekerk, 272
Sackville West v. Nourse and

Another, 260–2, 264, 271–2
Townley v. Sherborn, 273
Van der Merwe v. Hydraberg

Hydraulics CC; Van der
Merwe v. Bosman, 267

Vrystaat Mielies (Edms) Bpk v.
Nieuwoudt, 265, 266, 267

Spain, substitution fidéicommissaire in,
335

special contribution of law of trusts,
388–405

fiduciary duty, 390
in civil law contexts, 397–404
default and mandatory elements,

392–4, 441
Hansmann and Mattei’s

denigration of importance of,
391–2, 397

intention-effectuating rules, 395–7
transaction costs, 394–5

ring-fencing, 390–2
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split ownership. See separation of legal
title from equitable ownership

Sproule, Judge, 195–6
Stair, Lord, 532
stateless trusts, concept of, 89
Stevens, Robert, 67
Stone, Harlam, 486
Straits Settlements. See waqfs in Straits

Settlements under British
colonial law

Study Group on a European Civil Code,
287

subrogation, real. See real subrogation
substitution fidéicommissaire, 332–5,

370–1, 386, 543
sukuk, 164
Swiss insolvency law and common law

trusts, 41–66
collection of debts incurred in

management of trust, 42, 58–65
debt collection proceedings, 61–5
debt liability regime, 58–61
liability for debts incurred in

management of trust, 61
personification of trust, 64–5
publication of trust relationships in

public registers, 42, 49–58
under Hague Convention and

Swiss law, 50–2
optional status of rule in Swiss law,

51
ring-fencing, effects of on, 54–8
third-party purchasers, effects on,

52–4
ring-fencing and unity of patrimony

principle, 42–9
implementation of ring-fencing

effect in debt enforcement law,
48–9

non-trust ring-fenced funds in
Swiss legal system, 46–8

principle and mechanism of unity
of patrimony in Swiss law, 44–6

trust fund liability for debts incurred
in management of trust, 61–5

Switzerland
domestic law, no trusts in, 41
Hague Trusts Convention

ratification of, 41, 90
Swiss legal provisions

implementing, 41
withholding recognition under,

93–4, 98
initiatives to amend national law, 298
substitution fidéicommissaire, 335
trustees, 59–61, 146
trusts interni, 282
unity of patrimony in, 44–6, 142, 158

tax issues
French nominate security fiducies,

registration of, 126–7
Netherlands case law, tax authority

payment to insolvent estate in,
78

taxonomy of trusts, 340–54
in Civil Code of Québec, 344–7

common law jurisprudence and,
347–50

distinguishing personal and
private trusts, 346, 349–50

non-anomalous, non-charitable
trusts, 350–2

personal trusts, 344, 346, 349–50
private trusts, 344–7, 349–54
social trusts, 344–5, 347–9
uncertainties of trust classification,

340–1
in common law, 341–3
in US, 450

Tedeschi, Guido, 249–51
third parties

enforcement rights of beneficiaries
against, 10–13

fungible securities held for, 74–5
Hague Trusts Convention interest in

third-party effects of trusts, 96
immunity of trust assets from claims

of heirs, spouses and creditors
of trustees. See ring-fencing

money held for, 73–4, 77–9
publication or non-publication of

trust, effects of, 52–4
third-party protectors, in France, 153
titularity of trusts, 535
Toit, François du, 257, 275, 308
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tracing and real subrogation, 455,
478–9

transaction costs, 394–5, 431, 438–9,
443–4

translation. See language and
translation issues

Trento Common Core Project, 286
Treuhand, 242, 461–3, 480, 541–2
trust assets

as collection in civil law separate
patrimony, 470–2

as distinct property interest in
common law, 472–5

enforcement rights of beneficiaries
regarding, 10–13

immunity from claims of heirs,
spouses and creditors of trustee.
See ring-fencing

power of trustee to manage and
alienate, 4–7

trust companies
in Mandate Palestine in 1930s and

1940s, 208, 230–48
in US, 364–6

trust-like arrangements. See dilution of
trusts

Trusted, Harry, 219
trustees

check-and-balance relationship
between beneficiary and, 13–20,
415

in China. See under China
civil law jurisdictions restricting

office to banks and financial
institutions, 355–8, 368–79

co-trustee liability, 271–4
common law requirements for,

358–68
conscience of trustee, beneficiary

acting on, 317–18, 323–4
corporations as, 363
debts incurred in management of

trust, liability for, 59–61, 435
from disempowerment to

empowerment subject to
fiduciary obligation, 430–1
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