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arbitration clauses, 28, 317
biodiversity
a common concern of humankind,
209
cultural services associated with, 225
intrinsic value of, 209, 225
loss of, 207
a public good, 210
biodiversity, conservation of, 3
business case for, 209
and foreign direct investment,
206-25
objectives of, 209
biodiversity protection
benefit-sharing agreements, 211
incentives for, 208, 213-19
and international organisations, 214
and investment projects, 213, 355
market mechanisms, 209-13, 226
and payment for environmental or
ecosystem services schemes, 222
private-sector involvement, 224
regulation, 208-13
states’ due diligence to oversee and
control, 211
Biotech case, 39
BioTrade Initiative, 351
Bloomberg World Energy — Alternate
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Bolivia, 376
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carbon credits, 203
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405-6
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carbon markets, 166-70, 179-85, 201,
372
carbon credits, 179, 181-5
joint implementation, 185-9
regime complex for, 180-1
regulatory structures, 179, 181
role of the private sector, 182
Carbon Principles, 394, 398-9
and the climate change mitigation,
398
requirements of, 398
Carbon Re, 245
CARIFORUM, 285
CARIFORUM-EPA, 305
Cartagena Protocol on biosafety,
39-40
CDSE v. Costa Rica, 281-2, 285
Central and Eastern European
countries, 167
Ceres Principles, 388, 406-7, 412
Chad-Cameroon pipeline, 368
Chemtura v. Canada, 287, 299, 303-4,
310, 317
Chevron v. Ecuador, 312, 416
Chichilnisky, G., 52
China, 154, 198, 203, 231, 237
Clean Air Act (USA), 64
clean development mechanism
attraction for investors, 190
background to, 189-91
certified emissions reduction credits,
189, 191
in developing countries, 192
governance of, 192
integrity of, 191
and low-carbon FDI, 189-90, 201
reform of, 191-4
clean technology, investment in, 141
Climate Bonds, 249
climate change
agreements on, 177
attribution, 243
cooperation over, 59, 176
decision-making about, 238
economic effects of, 228
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failure to control, 54
and insurance risk transfer, 231
negotiations on: see climate change
negotiations
climate change adaptation, 231, 248,
250
definition, 239
in developing countries, 231
infrastructure for, 244
and insurance risk transfer, 240, 251
private-sector involvement, 244, 329
project risks, 251
climate change mitigation, 177, 201-2,
231, 249
and benefit-sharing, 336
and the Carbon Principles, 398
definition, 240
and insurance risk transfer, 251
private sector involvement, 328-9
climate change negotiations, 2, 58-63,
65, 238, 249
and the Coase theorem, 59-62
efficiency of compensations, 62-3
political negotiations on, 19, 238
role of BINGOs, 76
climate change regime, 176-203
binding emission reduction targets,
181
decentralised nature of, 180-1
hard law and voluntary codes, 89
hybridisation of regulation in, 88
market mechanisms, 3
policy instruments of, 181
Climate Group, 410
Climate Principles, 410
Coase, Ronald, 171
Coase theorem, 56
application of, 56
and climate change negotiations,
59-60
income effects, 61, 66
inverted interpretation, 56-7
and payment for environmental or
ecosystem services schemes, 170
weakness of, 61
collective investment schemes, 135
Collevecchio Declaration on Financial
Institutions, 390, 393, 404, 412

acceptance of, 405
Implementation Document, 405
limitations of, 405
requirements of, 405
common but differentiated
responsibilities, 35, 58
common concern of humankind, 31
commons, global, 12
commons, tragedy of the, 51-5
asymmetry in resources and
capabilities, 53
dominant strategy, 52
Nash equilibrium, 53
regulatory structures, 52
strategy, 53
Compendium of Risk Transfer
Initiatives in the Developing
World, 247
competences, distribution of, 75
Comprehensive Environmental
Response, Compensation and
Liability Act (USA), 434
concession agreements, 370,
434-5
conservation agreements
access and benefit-sharing
agreements, 374-5;
see also benefit-sharing
agreements
concession agreements, 369-70, 377
debt-for-nature swaps, 375-7
and extractive industries, 364-8
forest carbon agreements, 371-3
as a form of environmental
governance, 369
legal form and consequences of, 356,
362
literature on, 362
performance-payments agreements,
370-1
and private law, 369
private protected areas and company
reserves, 373-4
project-specific agreements, 356, 358,
361, 366, 368
research on, 378-9
as tools, 362-3
transnational, 364, 369-77
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Conservation International, 376
Construction of a Road in Costa Rica
along the San Juan River
case, 29
Continental Casualty v. Argentina, 307
contracts, 420-1, 446
complexity of, 379
and domestic law, 368
and environmental protection, 363-8
environmental significance of, 365
freedom of contract, 372, 377
functions of, 357
governance function of, 356, 377-8
and the legal culture of negotiating
parties, 377
as legal instruments, 357, 361-3, 379
and liberalism, 377, 380
transnational conservation contracts,
377-8
transnational environmental, 447
variations among countries, 378
Convention on Biological Diversity, 12,
206, 217, 322, 375, 446
2010 Biodiversity Target, 207
Akwé Kon Guidelines, 335-6, 348-9,
351, 353
Article 6, 289
benefit-sharing, 208, 216-17, 219,
225-6
economic incentives, 213
economic rationale of, 225
economic value of biological
resources, 224
failure to generate sufficient funds,
216
forum for consensus on standards
for corporate environmental
accountability, 350, 353
and intellectual property rights, 218
market-based instruments, 210
Nagoya Protocol, 3, 213
objectives of, 206, 208, 214
and payment for environmental or
ecosystem services schemes, 224
Principles of the Ecosystem
Approach, 220
private-sector involvement, 207, 351
regulation, 210

role of, 349-52
Secretariat, 351
and sovereignty, 33
Strategic Plan for Biodiversity, 207
sustainable use, 208
work programmes on protected
areas, mountain and forest
biodiversity, 350
cooperation, 50, 66
and the Coase theorem, 57
efficient bargaining, 62-3
incentives for, 63
liabilities imposed upon parties, 57
Copenhagen Accord, 141, 192, 201, 240
corporate environmental
accountability, 332, 345
and business and human rights,
331-7
and the Convention on Biodiversity,
349-50
and human rights, 322, 351
multiple monitoring mechanisms,
322, 337-49
standards for, 322, 326, 329, 331-2,
334, 337, 352, 445
corporate social responsibility, 4, 25,
81-2, 445
and accountability mechanisms,
321-53
codes of conduct, 83
development of, 82
development of instruments of, 89
and environmental standards, 323-6
a form of self-regulation, 83
legal framing of, 92
non-binding instruments and, 92
standards and accountability
mechanisms, 4, 332, 445
voluntary codes, 388
Costa Rica, 376
Monteverde Rainforest, 373
payment for environmental or
ecosystem services schemes, 222
Covenant on Economic, Social and
Cultural Rights, 290
cultural sites, protection of, 310
customary international law, 436
customary norms, 296
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Dasgupta, P. S., 52
delictual liability, 421-3
democracy, deficit of legitimacy, 32
Denmark, 107
policy leadership, 118
technology leadership, 118, 121, 123
windmill industry, 114-24
Desertec Industrial Initiative, 246
developing countries, 98
biodiversity protection, 375
climate-related investments,
238-50
and common but differentiated
responsibilities, 58
compensation in climate change
negotiations, 62
corruption, 80, 199
debt-for-nature swaps, 376
environmental impacts of projects
in, 347
financial instruments and
environmental protection,
232-8
foreign investment in, 43, 203,
228-50
independence of the judiciary, 80
infrastructure, 62
and insurance risk transfer, 230,
233-4, 238-50
and international environmental
law, 40
investment in environmental
protection, 250
and the Kyoto clean development
mechanism, 192
and land deals, 33
land tenure in, 199
low-carbon development, 231,
240, 249
and multilateral development
banks, 156
natural disaster insurance, 237
pollution liability insurance, 242
project finance, 155
risk from extreme weather events,
247
technical and institutional
capabilities of, 196, 198-9

transfers to, 66

dispute resolution, 359-60

Doha Declaration, 255-6, 286

domestic jurisdiction, 30

domestic law, and international
environmental law, 21, 64,
275-8

Domini, Amy, 144

Domini 400 Social Index, 144

Domini Social Equity Fund, 144

Dongria Kondh people, 347-9

Douglas, Zachary, 5, 415-41, 447

Dupuy, Pierre-Marie, 1-5, 9-21,
445-8

Durban Platform, 193, 196, 202-3, 240

ecology, 10
economic globalisation, 71
economic growth
and environmental regulation, 102
and insurance premiums, 233
economic interests, and environmental
protection, 19-21, 32
ecosystem services, 170-2, 219, 330
economic value of, 171
valuation of, 224, 226
see also payment for environmental
or ecosystem services schemes
emerging economies, 137
and insurance risk transfer, 230
low-carbon development, 177
and multilateral development
banks, 156
priorities of, 100
project finance, 155
sustainable and responsible
investment, 140
Energy Charter Treaty, 299, 426
energy generation, and tradable
permits, 103
environmental agreements, 42, 65, 158,
286, 345
costs of implementing, 65
and domestic constituencies, 65
effects of ratification and
implementation, 65
environmental certification, 90-2
environmental contracts, typology of, 4
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environmental damage

business case for externalising, 387

domestic accountability regimes
for, 417

failure to control, 54

and human rights, 36

normative approach to the
assessment of, 16

prevention of, 325

scientific approach to the assessment
of, 16

and unilateral regulation, 55

environmental differentiation, 292-7
environmental finance, 3, 131-8

collective investment schemes, 135,
138-55, 172

long- and short-term risk, 137

market mechanisms, 136, 165-73

private funds, 138-55

project finance, 135, 155-65

venture capital, 148

environmental goods, 256-62

approaches to, 258

categories of, 259

combined approach, 259-60

definition of environmental goods,
256-8

environmentally preferable products,
257

hybrid approach, 259-60

integrated/project approach, 258,
266

list approach, 258-60, 266

non-tariff barriers, 261

request/offer approach, 258

single-use and multiple-use goods,
257, 263

special and differential treatment,
261

technology transfer and
dissemination, 261

environmental goods and services, 4

framework of the WTO negotiations,
255-6

and investment, 267-8

negotiations on, 254-69

tariff and non-tariff barriers for, 254,
268

INDEX

technologies for the environment,
257, 260, 265-7
technology dissemination,
265-8
technology focus, 269
environmental governance, 1-2
contractual elements of, 358
private authority and partnerships
in, 356
environmental impact assessments, 70,
76, 333, 336
independence of, 335
self-assessment, 325
environmental insurance, effectiveness
of, 230
environmental investment, role of
public policy in, 228
environmental law, 50-66, 358;
see also international
environmental law
cooperation regime, 50
effectiveness of, 50
implementation problems, 63-5
legal scholarship on, 363
negotiations on environmental
problems, 58-63
political environment of, 50-66
problem of cooperation, 55-8
proceduralisation of, 363
as a tool, 358-63
environmental management systems,
325, 393
environmental measures (domestic)
application of the police powers
doctrine, 304
and environmental regulation, 302
and human rights, 281
and international environmental
standards, 276
and international investment law,
275-8
internationally induced, 286-91
justification for, 277
legal basis of, 277
progressive approach to, 278,
285-91, 311
‘subordinated’ measures, 280-5
‘suspicious’ measures, 279-80
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traditional approach to, 276, 278-85,
291, 310

unilateral, 286

upgraded approach to, 278, 291-309,
317

environmental negotiations, political

constraints on, 2

environmental norms

customary status, 82

and domestic law, 435-42

enforcement of, 5, 424-7, 434

hybridisation of the content of, 94

incorporation into contracts, 434

and private enterprises, 81-93

regulation and implementation of,
89-93

environmental obligations, 299-300,

317

environmental policy

determining the form of
development, 100, 102

and development policy, 99-101

and economic policy, 125

and government’s role in choosing
development paths, 101, 106-7

and incentives for investment, 104

and innovation policy, 101, 104

international structure for, 132

and problem-solving capacity, 100

and regulation, 101

specifying areas for development,
99-102, 106, 125

environmental protection

consolidation of standards, 21

contractualisation of, 355-80

in developing countries, 250

diversity of private sector actors, 357

and economic interests, 19-21

as an essential interest, 307

and foreign direct investment, 359,
445

and insurance risk transfer, 232-8,
250

investment in, 228

and investment protection, 273-317,
417

legal approaches to, 357

and market access, 255

negotiation at the project level, 360
and partitioning of legal orders, 20
promotion through foreign direct
investment, 1
role of private companies, 19
trade-related incentives, 254-68
environmental regulation, 102, 380, 447
and abatement costs, 104
and complementarities with other
economies, 106
and economic efficiency, 105
effectiveness of, 103
and environmental measures, 302
functions of, 113
impact of, 103
and innovation, 103
policy leadership in, 106, 110-14
and research and development, 103
use of the police powers doctrine,
301-4
environmental services
business services, 263
classification of, 263-4
construction services, 263
definition, 262
energy services, 264
identification of, 263-4
lack of agreement on a list, 265
negotiations on, 262-5
services with an environmental
end-use, 263
technologies for the environment,
264
environmental social and governance
issues, 140, 152-3
environmental standards, and
corporate accountability, 323-6
environmental technologies, 265-7
commercialisation of, 267
investment in, 268
large-scale, 266
market dimension of, 267
as value chains, 265, 267-8
Equator Principles, 90, 93, 164-5, 393,
395-8
acceptance of, 396
Action Plans, 396
development of, 395
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Equator Principles (cont.)
discretion allowed to signatories, 397
global recognition, 164
impact on the financial market, 396
implementation of, 397
integrity of, 397
and reputational risk, 164
requirements of, 396
updating of, 395
Equator Principles Financial
Institutions, 164
Ethyl Corp v. Canada., 279
EU-Russia Agreement on Partnership
and Cooperation, 285
European Bank for Reconstruction and
Development, 156-7, 170
European Commission, 82, 315
European Convention on Human
Rights, 36, 76, 304
European Court of Human Rights, 76,
281-2, 304
European Court of Justice, Mox Plant
case, 17
European Social Investment Forum,
140, 385
broad SRI, 146
core SRI, 146
purpose of, 399
Transparency Guidelines, 394, 399
European Union, 34, 392
carbon credits, 249
collective investment schemes, 149
Common Agricultural Policy, 221
Court of Justice, 40
Eco-Management and Audit
Scheme, 393
EEC Treaty, 423
Emissions Trading Directive, 295
emissions trading system, 34, 189,
191, 203
environmental services, 264
Forest Law Enforcement Governance
and Trade processes, 372
and the ITPGR, 218
precautionary procedure, 39
and the REDD mechanism, 197
Regulation on Jurisdiction and the
Recognition and Enforcement

of Judgments in Civil and
Commercial Matters, 431
requirement for airlines to offset
carbon, 290
sustainable and responsible
investment, 140
wind resource availability in, 116
European Union Economic Partnership
Agreement, 285
Expert Mechanism on the Rights of
Indigenous Peoples, 336
extractive industries, 363-8, 446
Extractive Industries Transparency
Initiative, 373, 388

Felder, S., 54
Ferguson, Niall, 383
fiduciary duty, 153
Fildrtiga v. Pefia-Irala, 437
finance capitalism, 383-4
financial crisis of 2008, 125, 201
financial intermediaries, voluntary
codes, 5
financial markets
capacity of states to govern, 391
climate change and uncertainty, 413
globalisation of, 390
governance of, 390-1, 411
Financial Reporting Council, 403
Financial Services and Markets Act
2000 (UK), 422
Firger, Daniel, 3, 176-203
firm, theory of the, 56, 60-1
Food and Agriculture Organization, 212
foreign direct investment
and the carbon price, 179
in conservation, 355, 369
contracts for, 365
and the contractualisation of
environmental protection,
355-80
culture of contracting, 356
and environmental protection, 274,
359, 363-8, 445
and environmental regulation,
273-317, 360
incentives for low-carbon
investment, 1, 19, 186, 203
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and international climate change
law, 176-203
and Kyoto clean development
mechanism, 189
and Kyoto Joint Implementation,
185-7
low-carbon development, 176-203
regulation of, 4
role of the private sector, 1
safeguards, 4
and social and environmental
standards, 446
and sovereignty, 33
and transfer of technologies, 360
forest carbon, market in, 371, 377
forest management and protection,
private sector involvement, 374
forests, and climate change mitigation,
371
forum shopping, 18
Francioni, Francesco, 2, 24-46
Fredin v. Sweden, 304
free-trade agreements, 283, 285
Freeman, P. K,, 230
Freshfields Bruckhaus Deringer, 396
Friedman, Wolfgang, 74
Fukuda, Prime Minister, 110

Gabcikovo-Nagymaros case, 15,
307-8
game theory, 52, 55
GATT, 39, 286, 306
GATS, 391
Germany, 113, 385, 422
Glamis Gold case, 37-8, 42
Global Compact, 43, 85, 149, 324, 337,
388, 400
Communication on Progress, 86
complaints procedure, 338-9
grievance mechanism, 86
integrity measures, 338-40, 352,
446
principles for responsible
investment, 150
Global Compact Annual Review, 339
Global Compact Board, 338
Global Compact Lead, 85
Global Environment Facility, 245

Global Reporting Initiative, 90, 150,
153, 407
governance, multiple sites of, 81
government, role in choosing
development pathways, 106-7,
125
Grand River v. United States of
America, 296
Greece-Romania BIT, 433
Green Climate Fund, 201-2
green development paths, 101-3
and competitiveness, 104-5
and innovative investments,
107-24
resource pricing, 105
and welfare improvements in society,
105
green economies, 70, 97-124, 145
focus on trade disciplines, 273
and innovative investments, 107-24
and investment law, 273
potential to channel funds into,
149
private sector involvement, 173
green industries, promotion of
investment in, 2
green investment schemes, 2, 97-124,
131, 134, 137, 167, 169-70
greening ratio, 169
hard greening, 169
political risk, 246
regulatory framework for, 170
role of the public sector, 132
soft greening, 169
green protectionism, 280, 292
greenhouse gas emissions, 88
and the Carbon Principles, 398
market for externalities generated by,
63-4, 66
political discussions on, 249
reduction in, 177
Guatemala, Marlin mine project, 340
Guidelines on Biodiversity and
Tourism Development, 350
Guogqiang, R., 237
Guyana, Memorandum of
Understanding with Norway,
372
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Hahn, R. W, 60-1

Hansen, J. D., 116-17, 119

hard law, and soft law, 15

Hardin, Garrett, 51-5

Hatton case, 76

Heal, G. M,, 52

Hoel, Michael, 55

human mastery of the world, 9-10

human rights, 27; see also international

human rights law
adjudicatory mechanisms, 27
and corporate accountability, 322
and corporate social responsibility,
86, 94

due diligence in, 334
ecological dimension of, 13
and environmental degradation, 36
and environmental measures, 281
international jurisprudence on, 36
right to water, 308

Hurwicz, 1., 57, 60-1, 63-4

incentives for eco-friendly investing, 134
independence principle, 59-61
India, hydropower project, 343
indigenous peoples
avenues for complaints against
corporations, 340
compensation, 336
involuntary resettlement of, 329
laws, institutions and customs, 328
prior informed consent, 328
right to consultation, 341
right to share benefits, 336
rights of, 316, 334, 336, 342, 348
self-determination, 341
Indonesia, Senepis-Buluhala Tiger
Conservation Area, 374
industrial policy, 118-20, 123
infant industry strategy, 118
innovation, 98
competitiveness in, 98, 125
diffusion of, 112
and environmental regulation, 103
government support for, 99, 109, 116
licensing, 110
and policy leadership, 113-16
and regulation, 98

research and development costs, 118
and rent, 107-9
and resource pricing, 105
and scale of production, 118
value of, 107
Institute of International Finance, 140
insurance, 3, 228-50
agricultural insurance, 247-8
availability, demand and scope, 232
carbon finance specific risks, 244-5
and climate investment, 243
ClimateWise, 239
common project risks, 243
developing countries, 238-50
economic and social role of, 235
and education levels, 233
environmental liability insurance,
229
and environmental protection, 229,
232-8
Global Trend Line, 233
an incentive for low-carbon FDI, 251
legal framework surrounding, 233,
243
market size, 237
Munich Climate Insurance Initiative,
239
natural disaster insurance, 229, 231,
237, 247-8
penetration of, 233
policy risks, 248-50
pollution liability insurance, 229,
231, 237, 241-3
prevention and risk reduction, 237
principles for designing and
regulating, 248
project insurance, 243-6
and reducing uncertainty, 229
as a regulatory tool, 242
risk management, 240
and risk reduction activities, 242, 248
role of, 235
social welfare role, 235
state involvement in, 250
types of, 232, 236
intellectual property, 72
enforcement of rights, 217
gene-based inventions, 217

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107030770
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-03077-0 - Harnessing Foreign Investment to Promote Environmental Protection:

Incentives and Safeguards
Edited by Pierre-Marie Dupuy and Jorge E. Vifiuales

Index

More information

INDEX

and genetic resources, 208, 218
Inter-American Commission on
Human Rights, 312
Inter-American Court of Human
Rights, 315
Inter-American Development Bank,
158-9
Inter-American Investment
Corporation, 158-60, 162
intergovernmental organisations, 15
International Centre for Settlement of
Investment Disputes, 28, 72
amicus intervention, 41
Convention
Article 25, 429, 432
Article 26, 429
Article 47, 428, 430
enforceability of arbitral awards,
28
international civil society, 10, 89
international climate change law,
176-203
international conservation
organisations, 374
International Convention on Civil
Liability for Oil Pollution
Damage, 73
International Court of Justice, 15, 71,
427
Adbvisory Opinion on the Legality of
Nuclear Weapons, 307
case law on environmental
protection, 307
environmental impact assessments,
76
international organisations, 159
international courts and tribunals, and
environmental protection, 2
International Emissions Trading
Association, 168
international environmental court, 29
international environmental
accountability standards,
convergence of, 326-31
international environmental law, 9-21,
74-81, 439-40
adjudicatory mechanisms, 16, 27-8,
311, 315-18

459
and the assessment of likeness,
294
and assessment of a state’s conduct,
316

and differential treatment, 294-5

diversity of actors, 21

and domestic environmental
measures, 288

and domestic law, 64, 94, 292

effectiveness of, 42-7, 417

and emergency necessity clauses,
304-8

enforcement of, 19, 25, 28, 35

and environmental measures, 310,
316

and environmental protection, 285,
287, 308

evolution of, 10

expansion of, 11-14

expectations of, 380

framework of intervention, 13-14

global dimension, 12

impact on investment disputes,
309-18

implementation as a responsible
exercise of sovereignty, 32

implementation of, 24-36,
311

implementation problems, 66

increasing complexity of, 14-18

indirect application, 94

institutional mechanisms of,
16-18

institutional reform and, 42-7

and international human rights
law, 75

and international investment law,
80

international-transnational private
regulation, 44, 74-81

and international tribunals, 80

and investment protection, 280

and investment standards, 275

and multinational corporations, 2,
24-46, 69-94

and national tribunals, 78

a new environmental organisation,
46
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international environmental law (cont.)
normative methods of, 14-16
norms of, 439, 447
object of, 26
obstacles to, 79
regulation of relations between
states, 24
and science, 15
scope of, 1, 11-13
shortcomings of, 77
soft law and soft regulation, 44, 70,
81-9, 301, 312-15
and standards for corporate
accountability, 94, 322
tensions in, 18
vague formulations of, 278,
309-10
International Federation for Human
Rights, 85
International Financial Corporation,
15, 135, 156
biodiversity protection, 330
compliance body, 338
environmental guidelines, 158,
164
environmental standards, 159
environmental stewardship, 157
and financial intermediaries, 163,
165
and good governance practices, 161
impact of, 162
and international environmental law,
158
leverage, 164
management of ecosystem services,
330
mission statement, 157
Policy on Social and Environmental
Standards, 329
resource efficiency standards, 330
role in catalysing entrepreneurship,
162
role of, 165
Safeguard Policies, 395
standards for primary production of
living natural resources, 331
standards on climate change, 330
triple A ratings, 161

International Financial Corporation
compliance advisor/
ombudsman, 342-5, 446

assessment reports, 343

collaborative interactions, 344

compliance facility, 344

environmental impact assessments,
343

flexible problem-solving approach,
342

mandate of, 342

modus operandi, 342

monitoring and site visits, 344

recommendations, 343

International Financial Corporation
Performance Standards, 43, 86,
164, 324, 395, 446

benefit-sharing, 329

revision, 326-7, 329, 352-3

international financial institutions, 155,
165, 173, 391

international habitat reserve
programmes, 371

international human rights law,
27,75

and environmental protection, 76

and international environmental
law, 75

scrutiny of corporations, 332

International Institute for Environment
and Development, Investment
Contracts and Sustainable
Development, 361

International Institute for Sustainable
Development, Model
International Agreement on
Investment for Sustainable
Development, 361

international investment law, 27-8

amicus intervention, 41

arbitration, 28, 37

and domestic environmental
measures, 275-8

and environmental law, 380

and environmental regulation,
301

fair and equitable treatment
standard, 297, 299, 417, 424
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integration of environmental
considerations in, 38
and international environmental
law, 80, 380
jurisprudence in, 37
legal scholarship on, 359-61
protection of corporations, 72
International Labour Organization, 15
international law
adjudicatory mechanisms, 27, 40
amici curiae participation in
litigation, 41
division between law of the
instrument and law of
obligations, 420
and domestic law, 30, 75, 274, 283
enforcement of, 36
environmental regulation of foreign
investment, 273-317
fragmentation of, 13
human rights regime, 27
implementation of, 26
and international standards, 332
and national law, 21
normative standards of, 437-8
peremptory norms of, 438
and private investment in
low-carbon growth, 3
protection of corporations, 72
providence-international law, 75
and rights and obligations, 71
role of the private sector, 25, 40
scope of, 75
soft norms, 27
International Law Commission,
Articles on State Responsibility,
307
international organisations, 214
and corporate social responsibility,
89
and international environmental
law, 159
and private insurance markets, 245
transfer of competences to, 34
International Organization for
Standardization, 27, 393
International Organization of Securities
Commissions, 392

international policy coherence, 333
international social welfare movements,
65
international trade law, 27
international enforcement, 38
protection of corporations, 72
International Treaty on Plant Genetic
Resources for Food and
Agriculture, 212
benefit-sharing, 216
Governing Body, 212
and intellectual property rights, 217
material transfer agreements, 212
multilateral approach, 212, 226
Multilateral System of Access and
Benefit-Sharing, 212, 216-17
objectives of, 214
Standard Material Transfer
Agreement, 212-13, 216
Trust Account, 218
International Tribunal for the Law of
the Sea, 16, 18, 28, 427
international tribunals
and corporate social responsibility, 91
and international environmental
law, 80
investment, 277, 293, 358;
see also foreign direct
investment
and environmental outcomes, 98
and environmental protection, 275
risks and opportunities, 239
investment disputes, 308, 416
environmental issues in, 417
subject matter of, 430
investment management agreements,
152
investment protection, 419, 421-2, 436,
442, 447
analogy with contract, 420-1
analogy with tort, 421-4
and environmental norms, 426
and environmental protection, 417
minimum standards for, 419
as standards of conduct, 421, 423
investment treaties, 20, 415, 426, 436
categories of environmental
provisions in, 283-4
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investment treaties (cont.)

class of protected persons or entities,

423
environmental considerations, 283,
305
and environmental norms, 417
host state’s right to counterclaim,
427-36
interpretation of, 439
investor’s right to claim damages,
418-27
and investors’ rights, 422
obligations of, 423
relationships involved, 420
right to assert a claim under, 436
a transnational regime for civil
liability, 441
investment treaty arbitration, 5, 423,
429, 435-42
consent to, 429, 433, 439, 442
and the enforcement of
environmental norms, 415-41
as a transnational civil liability
regime, 438
investment tribunals, 276, 415
adjudication on environmental
protection, 416
amicus intervention, 313
assessment of ‘like circumstances’,
293
environmental obligations, 291
host state’s right to counterclaim,
428
and international environmental
law, 317
jurisdiction of, 316, 430, 433-4
jurisprudence of, 415
operationalisation of international
environmental norms, 438-42
reasonable expectations, 297, 300
risk allocation, 291
scope of permissible counterclaims,
428-33
and soft law mechanisms, 312
sole effects doctrine, 277
Investor Network on Climate Risk,
407
Action Plan, 408

Investor Statement on Catalyzing
Investment in a Low-Carbon
Economy, 145

investors, reasonable expectations,
297-301

investors’ rights, 418-20, 432, 447

analogy with contracts, 420-1
rationalisations for, 418, 424, 442

IPCC, 239-40

Iran-US Claims Tribunal, 427

Iron Rhine case, 16

Island of Palmas case, 30

Japan
energy efficiency, 109
industrial policy, 107, 109-14
intellectual property rights, 218
research and development
investment, 100
rights over energy technologies, 110
technology leadership, 113
Jinyan, S., 237
Johannesburg Summit for Sustainable
Development, 70, 84
joint implementation
background to, 185-7
generating of low-carbon FDI, 189,
201
Joint Implementation Supervisory
Committee, 187
and low-carbon FDI, 201
outlook for, 188-9
projects registered, 187-8
Track 1 projects, 187-8
Track 2 projects, 187-9
Jouannet, Emmanuelle, 75

Kalahari Diamonds case, 43

Kamp, L. M,, 117

Kasky v. Nike, 91

Kerbrat, Yann, 73

Kiobel v. Royal Dutch Petroleum,
437

Knobel case, 79

Kolb, Robert, 75

Kyoto Protocol, 54, 89, 166, 181

Annex I countries’ targets, 181, 185,

202
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Article 3(1), 289

assigned amount unit, 167, 183

certified emissions reductions, 167,
184

clean development mechanism,
136, 167, 182, 186, 189-94,
203, 244

commitment period reserve, 185

common but differentiated
responsibilities, 185, 202

eligibility criteria for IET, 183

emission reduction units, 167, 184-5

expiration of, 203

extension of, 183

flexibility mechanisms, 167, 177,
201-3

flexible mechanisms, 182

international emissions trading, 182

joint implementation, 136, 167, 182,
185-9, 203, 244

monitoring, reporting and
verification of projects, 188,
194, 197

multilateral institutions for, 201

quantified emission limitation and
reduction commitments, 181

REDD mechanism, 89, 136, 194-200,
203, 211, 244, 372

land deals, 33, 355

land tenure, 372-3

land use, land-use change and forestry
framework, 136, 167

Langer, Magnus Jesko, 3, 131-72, 445

Larcom, Shaun, 2, 97-124, 445

Latin America, private protected areas
and company reserves, 373

law of tort, 421-2

legitimacy conflicts, 275-8, 281-3, 286,
292, 310

Lewis, J. L., 120

Liberia, concession agreements,
434-5

Linkahl equilibrium, 64

Living Planet Green Tech Europe
Index, 148

Lloyds Syndicate Kiln, 249

Loewen v. United States of America, 419

London Principles of Sustainable
Finance, 394, 402
failure of, 402
finance sector input, 402
implementation of, 402
limitations of, 403
Lotus case, 30
LRTAP Convention, 80
Luterbacher, Urs, 2, 50-66

Madagascar, 366
Maljean-Dubois, Sandrine, 2, 69-94,
447
market mechanisms, 165-72
carbon markets, 166-70
carbon pricing, 173
definition, 166
emissions trading, 173
payment for environmental or
ecosystem services schemes,
170-2
Marrakech Accords, 184
Merrill Lynch Renewable Energy Index,
148
Metalclad v. Mexico, 279
Methanex Corporation v. United States
of America, 37, 42, 294, 303, 416
Millennium Development Goals, 157
Millennium Ecosystem Assessment
report, 170
Minoli, D. M,, 230
Molycorp Minerals, 155
Montreal Protocol, 12, 42, 134, 160
moral hazard, 229, 237
Morgera, Elisa, 4, 321-53, 445
Mox Plant case, 16-17
MTD v. Chile, 298-9
multilateral development banks, 155-6
additionality, 161
agents of normative integration, 160
leverage, 161
and the Millennium Development
Goals, 157
promotion of good governance
practices, 161
and reputational risk, 161
role in catalysing entrepreneurship,
162
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multilateral development banks (cont.)
techniques for project selection,
160
Multilateral Investment Guarantee
Agency, 273
multinational corporations
community consultations, 327
contribution to the development of
global norms, 82
and corporate social responsibility,
86
disclosure of their social and
environmental performance,
389
and domestic law, 80
environmental impact
self-assessment, 325
external communications systems,
327
foundations, 364
and human rights, 80, 86
indirect obligations, 73-4
and international environmental law,
2,71, 74-7
life-cycle management, 333
mechanisms for complaints against,
337, 353
normative constraints on, 74
obligations arising from
international law, 73
and pollution havens, 74
precautionary action, 325
regulation of, 321
and rights of indigenous peoples,
334, 341
stakeholder engagement
frameworks, 327
stakeholder participation, 330, 333
standard for, 347, 349
subjects of international law, 71
and tax havens, 74
voluntary and soft law regulation, 89,
321, 323
Munich Climate Insurance Initiative,
239
Munich Re, Kyoto Multi Risk Policy,
245
mutual funds, 142-3, 151

NAFTA, 72, 287, 426
amicus intervention, 41
Article 104, 284, 286
Article 1102, 293
Article 1105, 296, 303
Article 1116, 422
Chapter XI arbitration, 80
and environmental protection, 296
and human rights protection,
296
Nagoya Protocol, 211, 213-15, 375
benefit-sharing, 226
intellectual property rights, 218-19
mandatory disclosure requirements,
219
natural resource exploitation, 50, 333;
see also extractive industries
Nature Conservancy, 376
Nestlé, payment for improved
watershed practices, 223
Netherlands—Czech Republic BIT, 425
Green Project Directive, 411
New Zealand, 412
non-governmental organisations, 82,
361
and payment for environmental or
ecosystem services schemes, 221
normative conflicts, 275-8, 282, 309-10
and investment treaties, 284
recognition of, 309
rules for solving, 288
norms, 14
conflicts between, 275-8, 283
Norway, 123, 412
International Climate and Forest
Initiative, 195
Memorandum of Understanding
with Guyana, 372

Occidental v. Ecuador, 419
Ogoniland case, 77
Oosterhuis, 104
Oramas-Dorta, D., 248
Organisation for Economic
Co-operation and
Development, 15
Global Reporting Initiative, 90
green protectionism, 280
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Guidelines for Multinational
Enterprises, 88, 133, 150, 301,
324, 326, 347, 388
implementation procedure, 338, 340,
345-9, 353
Investment Committee, 345
national contact points system, 43,
92-3, 345-7, 446
review of, 326, 329, 346, 352
Statement on Harnessing Freedom of
Investment for Green Growth,
280, 292
OSPAR Convention, 17-18
Ost, Frangois, 10
Overseas Private Investment
Corporation, 244

Pago por Servicios Ambientales, 222
Parhelion, 241, 249
Paris Court of Appeals, 72
Parkerings-Compagniet case, 38, 294
Pavoni, Riccardo, 3, 206-25, 446
payment for environmental or
ecosystem services schemes, 3,
137, 170-2, 208, 219-25,
446
biodiversity co-benefits, 222, 226
definition, 219
economic case for, 220
funding for, 221, 226
incentives, 220
international programmes, 220
legal framework for, 211
national schemes, 220
positive contribution of, 222
private enterprises, 171
private sector involvement, 166, 221,
224
private sector understanding, 172
programmes in operation, 220
public schemes, 221
Permanent Court of Justice, 427
Peru, conservation concession, 370,
377
Pine Valley v. Ireland, 304
Plama v. Bulgaria, 299
policy leadership
Danish windmill industry, 116

environmental regulation, 114
returns from, 114
and technological leadership, 113,
124
political will, and climate change, 19
polluter pays principle, 230, 439-40
pollution, 72, 74, 230
POP Protocol, 80, 300
Power Shares Global Clean Energy
Portfolio, 147
precautionary procedure, 26, 39
Principles for Sustainable
Development, 90
prisoners’ dilemma, 52
private enterprises
and customary principles, 75
incentives for eco-friendly investing,
132
and international environmental law,
69-94
right of action against states, 20
and state obligations, 75
and treaty obligations, 76
private environmental finance,
131-72
private equity funds, 147
private sector
assets under professional
management, 139
categories of actors, 132
and the civil society, 135
environment-related incentives for,
134
processes and production methods, 293
project finance, 135, 155-65
Equator Principles, 164-5
financial intermediaries, 163-4
international environmental
standards for, 158
multilateral development banks,
156-63
project insurance, 243, 245-6
property ownership, 51, 199
protectionism, 65
green protectionism, 280, 292
public goods and private goods, 63-4,
102, 224
public-private partnerships, 25, 84
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Pulp Mills in the River Uruguay case,
15-16, 18, 29, 40-1, 75, 397
Pyramids case, 80

QIT Madagascar Minerals, 366
biodiversity offsets, 367
integrated development plan, 367
joint management construct, 367
negotiated agreements, 366
partnership agreements, 367

Quakers, 386

Quayle Watchman Consulting, 154

Rainforest Action Network, 399
Ramsar Convention, 311
reasonable expectations, 379
REDD mechanism, 89, 136, 194-200,
203, 211, 244, 372
administrability of, 196
avoided deforestation credits, 196
background to, 194-6
challenges for, 196-200
and clean development mechanism
projects, 195
emissions displacement, 198
and the global market for tropical
timber, 198
integrity of, 198
and low-carbon FDI, 201
monitoring, reporting and
verification of projects, 197-8
and natural variability of forest
ecosystems, 199
ownership of credits, 200
and the People’s Climate Conference,
196
private sector involvement, 200
regulatory structures
co-regulation, 81
and corporate social responsibility,
83
effectiveness of, 90
hybridisation, 88-9
and private enterprises, 81
self-regulation, 81
soft law and soft regulation, 88
and technological leadership, 98
Reisman, M., 433

research and development, 99, 105;
see also innovation

resource pricing, 105

Responsible Care, 388

Revenue Watch Institute, 361

Richard, Vanessa, 2, 69-94, 447

Richardson, Benjamin, 5, 383-412, 445

Rio Summit on Sustainable
Development, 46, 69-70, 440

common frames of reference, 81
private sector involvement, 69

Rio Tinto, Biodiversity Action Plan,
368

risk, regulatory, 291, 299-300

Rockefeller Philanthropy Advisors, 405

Roubini, Nouriel, 58-9, 61

Roussalis v. Romania, 432

Ruggie, John, 87-8, 332-4

rule of law, 64

Russia, 187, 189

Rutherford, T. F., 54

Sakhalin II oil and gas project, 397
Saluka v. Czech Republic, 303, 431-2
Sanitary and Phyto-Sanitary
Agreement, 40
S.D. Myers v. Canada, 80, 293, 302, 441
Basel Convention, 309, 317, 416, 441
environmental measures, 279, 285
Sea Sense, 221
separation of powers, 64
SGS v. Philippines, 436
Slovakia, 314
Snyder, Francis, 81
Social Accountability International, 83
Social Investment Forum, 385
socially responsible investment
advantage of, 386
codes of conduct for, 387-92, 445
economic incentives for, 411
evolution of, 384-7
future governance of, 410-13
and governmental regulation, 412
and market pressures to act for the
short term, 387
methods of, 387
and the private fund industry,
139-41
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requirement to consider
environmental, social and
governance issues, 140, 152-3
size of the market, 385
typology of codes for, 392-5, 412
variety of actors in, 385
voluntary codes, 5, 383-412
soft law, and hard law, 15, 44, 70, 81-9,
301, 312-15, 321
sole effects doctrine, 277
Sosa v. Alvarez-Machain, 436, 438
South Africa, 385, 403
Code for Responsible Investing in
South Africa, 404
Financial Sector Charter, 403
King Report on Corporate
Governance, 404
Southern Bluefin Tuna case, 16
sovereignty, 2, 31, 33
functional, 30-6
over natural resources, 36
responsible, 34-5
role of the private sector, 33
and transnational private
governance, 44
SPP v. Egypt, 282, 310, 316
Standard & Poor, 241
states
bilateral cooperation, 56
competitiveness, 98
cooperation among, 56, 60
ergo omnes obligations, 31
negotiations among, 56
obligations of, 15, 21, 24, 37, 75-6
regulatory role of, 45
transfer of sovereign rights and
competences to international
organisations, 34
Stavins, R. N., 60-1
Stern, Nicholas, 240
Stewardship Code, 403
Stockholm Declaration, 9, 69
STOXX Global ESG Leaders Indexes,
148
Suez v. Argentina, 310, 314
Sullivan Principles, 388
sulphur oxide, 103
Surminsky, Swenja, 3, 228-50

Survival International, 347-9
sustainability indexes, 148
sustainable and responsible investment,
139-41, 150, 172
advantage for retail investors, 147
alternative funds, 142
conventional funds, 142
disclosure and accountability
issues, 153
diversification of, 142-9
environmental, social and
governance issues, 140
exchange-traded funds, 146
future growth of, 153-5
green bonds, 142
investment management agreements,
152
investments reducing ecological
footprints, 154
legal framework surrounding,
149-52
mutual funds, 1424, 151
pension funds, 142
private equity funds, 147
role of fund managers, 145
scope of, 152
start-up and young firms, 147
sustainability indexes, 142
volume of assets in, 140
sustainable development, 26, 46, 81,
131, 228, 255, 323, 360
Swanson, Timothy, 2, 97-124, 445
Sweden, 412
Swiss Re, 231, 245

technology dissemination, 268
technology leadership, 109-10, 115
Danish windmill industry, 114-24
impact of, 120-3
and industrial leadership, 112
and policy leadership, 113, 124
Tecmed v. Mexico, 279
Tel-Oren v. Libyan Arab Republic, 437
Terra Global Capital, 244
Texaco cases, 79
Theodoraki v. Greece, 282
Tkariwaié:ri Code of Ethical Conduct,
350
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tort, 422
trade investment agreements, 65
trade-related environmental measures,
286
Nash equilibrium, 53
regulatory structures, 52
strategy, 52-3
transaction costs, 61
Tripartite Declaration of Principles
Concerning Multinational
Enterprises and Social Policy, 86
tropical deforestation, 194, 196, 199
Turgut v. Turkey, 281, 316

UK, 249, 347-9
Ukraine, 189
UN
business initiatives, 84
Central Product Classification, 262
Charter, reform of, 45, 47
Collaborative Programme on
Reducing Emissions from
Deforestation and Forest
Degradation in Developing
Countries, 136
Commission on Trade and
Development, 351
Convention on the Law of the Sea, 17
Declaration on the Rights of
Indigenous Peoples, 335
Development Programme, 46
Draft Code of Conduct for
Transnational Corporations, 323
norms on the responsibilities of
transnational corporations,
86-7, 323, 390
Permanent Forum on Indigenous
Issues, 351
Sub-Commission on the Promotion
and Protection of Human
Rights, 323
UN Environment Programme, 15,
45-6, 245
Declaration on Climate Change by the
Financial Services Sector, 409
FI, 149, 152
Finance Initiative, 386, 400, 408-9,
412

Global Reporting Initiative, 90
Green Economy Report, 97, 273
mandate of, 46
Statement by Banks on Environment
and Sustainable Development,
408
Statement by Financial Institutions
on the Environment and
Sustainable Development, 409
UN Framework Convention on
Climate Change, 12, 181, 372
Adaptation Framework, 231
Article 2, 176
and biodiversity conservation, 211
and foreign direct investment, 178
UN Framework on Business and
Human Rights, 326-7, 331, 348,
353
due diligence, 327
Guiding Principles, 333-4
Protect, Respect and Remedy pillars,
332
UN Principles for Responsible
Investment, 388, 393, 400
active ownership, 401
environmental, social and corporate
governance issues, 400
financial sector influence in, 400
governance of, 400
limitations of, 401
process and performance standards,
400
reporting and assessment, 401
Secretariat, 400
UN Rapporteur on indigenous peoples’
rights, 334, 337, 340-2, 353
communications procedure, 352
practice of gathering information
from all relevant groups, 340
UN Secretary-General’s High-Level
Advisory Group on Climate
Change Financing, 202
UN Special Rapporteur on the right to
food, 216
UN Special Representative on human
rights and business
corporations, 78, 87-8,
346
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corporate social responsibility, 332,
334
due diligence framework, 333, 335-6,
349
Guiding Principles, 43, 87, 334, 346
UNCITRAL Arbitration Rules, 430
UNCTAD Set of Multilaterally Agreed
Equitable Principles and Rules
for the Control of Restrictive
Business Practices, 86
UNESCO Convention, 317
Unidroit Principles of International
Commercial Contracts, 91
Union for Ethical BioTrade, 351
Unocal case, 78
USA
Alien Torts Statute, 5, 78-9, 423,
435-8
Comprehensive Environmental
Response, Compensation and
Liability Act, 434
environmental services, 264
intellectual property rights, 218
Model BITs, 426
Social Investment Forum, 140
technology leadership, 113
USA-Singapore Free Trade Agreement,
285

Valdez Principles, 407
Vedanta, 347-9
Vienna Convention on the Law of
Treaties, 417
Article 30(3)-(4), 40
Article 31(3)(c), 39
and investment treaties, 420
Vienna Convention on the Protection
of the Ozone Layer, 12
Vilnius, 38
Vinuales, Jorge E., 1-5, 273-317, 445-8
virtue, market for, 81
virtuous circle, 208
voluntary codes, 389
credibility of, 390
degree of specificity of, 394
design, goals and implementation
of, 383
designed by the financial sector, 395

designed by the public sector, 395

differentiation among, 392-5

environmental management systems,
393

financiers’ codes, 395-9

global reach of, 390

identity of the parties, 395

implementation of, 411-12

joint financier—public authority
codes, 399-401

joint financier—third-party codes,
406-8

legally binding nature of, 393

legitimacy of, 401

limitations of, 411

multi-party codes and integrated
rule-making, 408-10

performance-based standards, 393
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