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RELIGION, LAW AND SOCIETY

Issues concerning religion in the public sphere are rarely far from the
headlines. As a result, scholars have paid increasing attention to reli-
gion. These scholars, however, have generally stayed within the con-
fines of their own respective disciplines. To date there has been lit-
tle contact between lawyers and sociologists. Religion, Law and Society
explores whether, how and why law and religion should interact with
the sociology of religion. It examines sociological and legal materials
concerning religion in order to find out what lawyers and sociologists
can learn from each other. A ground-breaking, provocative and thought-
provoking book, it is essential reading for lawyers, sociologists and all
who are interested in the relationship between religion, law and society
in the twenty-first century.

RUSSELL SANDBERG is a senior lecturer in law at the Centre for Law and
Religion, Cardiff University.
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politics; and studies of governance. The books consider all forms of legal
discourse across societies, rather than being limited to lawyers’ discourses
alone.

The series editors come from a range of disciplines: academic law;
socio-legal studies; sociology; and anthropology. All have been actively
involved in teaching and writing about law in context.
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PREFACE

At the dawn of the twenty-first century, something rather unexpected
happened: religion became significant again. Since the time of the
Enlightenment, great thinkers had been quick to predict that religion
would vanish in modern rational society and throughout the twenti-
eth century this broadly became the case. However, the events of the
late twentieth and twenty-first centuries have questioned these long-
held expectations about the social decline of religion. From September
11th onwards, talk of religious resurgence and religious fundamental-
ism have rarely been far from the glare of the headlines. Greater levels
of immigration and lingering doubts about ‘otherness’ have meant that
questions concerning the recognition of religion are now of concern to
the population at large as senior politicians race to critique notions of
multiculturalism that were previously deeply ingrained.

However, the evidence is by no means all one way. There are still
ample signs of the secularisation spoken of by Enlightenment thinkers.
For many people and in many contexts, religion is less important than
it once was. The congregations of mainstream Christian churches con-
tinue to dwindle and hallmarks of a Christian past, such as the presence
of Bishops in the House of Lords, are now routinely questioned and seen
as being out of line with twenty-first-century values. We live in an age
where celebrities are idolised more often than gods and where people
follow lifestyle choices rather than religious doctrines. It is important
that we do not simply replace the grand narrative of secularisation with
anew grand narrative of religious resurgence. The relationship between
religion and society in the twenty-first century is complex and chang-
ing.

One of the most noteworthy, but often overlooked, changes relates
to law. The early years of the twenty-first century saw the enactment
of a number of new laws concerning religion. Religious freedom is now
recognised as a human right and discrimination on grounds of religion
or belief has become explicitly prohibited. These new laws have led
to a significant increase in litigation. Employment Tribunal hearings

vii
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PREFACE

and court cases concerning religion have become commonplace, often
attracting significant media attention. Long-standing assumptions and
values have been questioned. The relationship between law and reli-
gion has become increasingly important and increasingly controversial.

The opening years of the twenty-first century have witnessed numer-
ous social and legal developments that have affected the relationship
between religion, law and society, and this has led to an increase in
attention to religion by scholars. However, the academics who have
addressed this relationship have largely stayed within the confines of
their own respective disciplines: law and religion academics have stud-
ied the relationship between religion and law while sociologists of reli-
gion have studied the relationship between religion and society. To
date there has been only limited contact between these sub-disciplines.
Legal works rarely make reference to sociological research and sociolog-
ical works seldom make reference to law and legal literature. Despite
the growth in interest in both the legal and sociological dimensions
of religion, the literature to date remains characterised by academic
isolationism.

Religion, Law and Society explores the interface between the legal and
sociological study of religion in order to examine whether and how an
interdisciplinary interface between the two can inform our understand-
ing of the place of religion in the twenty-first century. [t addresses three
broad research questions:

1. What are the benefits of combining insights from the legal and soci-
ological studies of religion?

2. How can such an approach inform our understanding of the place of
religion in the twenty-first century?

3. What are the risks, if any, of such an approach?

In answering these questions, Religion, Law and Society focuses upon
the potential interaction between law and religion and the sociology of
religion as academic sub-disciplines in England and Wales. Although
general conclusions will be reached, particularly in the final chapter,
this territorial focus is required because England and Wales are unique
legally and sociologically. Both are common law countries without a
codified constitution where the legal relationship between religion and
the State is a complex mix of historical symbolism and pragmatism.
The legal framework concerning religion is shaped by the existence of
the Church of England as a Church established by law and certain ves-
tiges of establishment remain in respect of the disestablished Church in

viii
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Wales. While other religions and denominations have long been toler-
ated by English law, it is only in recent years that religious freedom
has been explicitly recognised as a human right enforceable in English
courts and that discrimination on grounds of religion or belief has been
expressly forbidden. England and Wales are also unique sociologically.
The period following the Second World War has seen both countries
come to terms with the legacy of colonialism, the declining importance
of social class and an increased individualism coupled with the neolib-
eral rollback of the State. In terms of religion, the notion of secularisa-
tion has held great sway but this has been challenged in recent years by
a number of moral panics concerning the role of religion in the public
sphere.

This territorial spotlight is required in order to understand the two
sub-disciplines of law and religion and the sociology of religion as social
phenomena, to appreciate how they have been and are being developed
by thinkers in each field. The chapters that follow will focus upon the
main works and voices that shape each sub-discipline today. Work pro-
duced outside England and Wales will be cited and discussed because it
has influenced domestic scholarship, but the focus will be upon domes-
tic debates. Sociological and legal materials will be examined alongside
one another, seeking to draw out tangible conclusions about the place
of religion in England and Wales in the twenty-first century. This book
takes the form of an extended essay, each chapter building upon the pre-
ceding one. Taken as a whole, the book documents a research journey
which seeks to understand how an interdisciplinary synthesis of legal
and sociological approaches can help to understand today’s complex
interplay between religion, law and society.
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This book started life as a doctoral thesis, supervised by Professor Nor-
man Doe, and defended at Cardiff University in 2010. However, the
book that you hold in your hands is rather different from that doctoral
thesis. While writing the doctoral thesis it became increasingly clear to
me that there were two competing stories battling for attention. The
first was the story of how law and religion had grown as a legal sub-
discipline and how the legal framework concerning religion in England
and Wales had changed dramatically towards the end of the twentieth
century. The second was the story which the doctoral thesis was sup-
posed to be about: mapping the potential interaction between law and
religion and the sociology of religion. It became increasingly clear that
both stories needed to be told and that the first story had to be artic-
ulated in order for the second one to make any sense. In the doctoral
thesis a compromise was reached whereby attention was given first to
mapping law and religion as a sub-discipline before the question of the
interaction with the sociology of religion was addressed. However, even
while polishing the final draft of the thesis, I still felt that the two stories
needed more room and that if [ were starting again a different approach
would be required.

Therefore, after being awarded my doctorate, I decided to take a
different approach and opted to split the two stories into two sepa-
rate books. The first book, Law and Religion,! focused on the first story;
it explored how law and religion had developed as an academic sub-
discipline in England and Wales and how a period of intensive leg-
islating on religious matters had affected this. This book focuses on
the second story; it explores whether, how and why law and religion
should interact with the sociology of religion. It examines sociologi-
cal and legal materials concerning religion to ask what sociologists and
lawyers can learn from each other and what they may find out if they do.

This book therefore builds upon Law and Religion. Whereas that book

1 R Sandberg, Law and Religion (Cambridge University Press, 2011).
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examined when and how the new legal framework concerning religion
had developed, this book asks why. This means that this book does not
repeat the detailed analysis of primary materials or the references to
academic writings found in Law and Religion but instead provides cross-
references to that earlier discussion. A wide range of materials are also
available via the Law and Religion Scholars Network (LARSN) web-
site to enable readers to keep up to date.?

Weriting this book has required the substantial reworking of parts
of my doctoral thesis. This has involved a number of arguments with
my younger self (mostly non-verbal, usually non-violent). Many of the
ideas found here were first developed a number of years ago and both my
younger self and [ have a number of people to thank. We are grateful to
Cardiff Law School, the James Pantyfedwen Foundation and the Sid-
ney Perry Foundation for funding the original doctoral research. Special
thanks are also due to Cardiff Law School under its then head, Profes-
sor Nigel Lowe, for granting study leave in the academic year 2012—
13 to write. Particular thanks are due to Professor Norman Doe who
has served as supervisor of the original thesis, colleague and friend and
to Professor Peter Edge and David Harte, who examined the doctoral
thesis. Gratitude is also due to Honorary Professor Mark Hill QC with
whom I have collaborated on a number of publications exploring the
changing legal framework affecting religious rights, to Frank Cranmer
for keeping me informed of updates in the field and to Dr Rebecca Catto
with whom I co-wrote a chapter on the interaction between legal and
sociological approaches, which informed both the doctoral thesis and
this book.> Thanks are also due to Professor Gillian Douglas, Profes-
sor Norman Doe, Dr Sophie Gilliat-Ray and Asma Khan with whom I
worked on the ‘Social Cohesion and Civil Law: Marriage, Divorce and
Religious Courts’ Research Project, funded by the AHRC/ESRC Reli-
gion and Society Programme, the findings of which are drawn upon in
the text.*

This book also develops many arguments and ideas which were orig-
inally formed through teaching on the postgraduate masters degree
in Canon Law and the undergraduate module on Law and Reli-
gion at Cardiff University as well as through supervising a number
of undergraduate and postgraduate dissertations. I am grateful for the

2 See www.law.cf.ac.uk/clr/lrsn.

3 R Sandberg and R Catto, ‘Law and Sociology: Toward a Greater Understanding of Religion’ in
N Doe and R Sandberg (eds.), Law and Religion: New Horizons (Peeters, 2010) 275.

4 See www.law.cf.ac.uk/clr/research/cohesion.html.
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patience and stimulation of the undergraduate and postgraduate stu-
dents involved. Particular thanks are due to Amina Hussain, Anna
Mahoney and Thomas Jones who provided research assistance while
undergraduates on projects that have fed into this book. The support of
colleagues at Cardiff Law School and its Centre for Law and Religion
at Cardiff has also been important to me. I am especially indebted to
Dr Rebecca Catto, Frank Cranmer and Roseanne Russell for reading
and commenting upon drafts. Thanks must also be expressed to mem-
bers of the LARSN and the Interfaith Legal Advisers Network. I am
also very thankful for the administrative support provided by Sharron
Alldred, Sarah Kennedy and Helen Calvert at the Law School’s Post-
graduate Office and to the staff at the Law Library. [ also wish to thank
the staff at Cambridge University Press, particularly Finola O’Sullivan,
Richard Woodham, Samantha Richter and Carolyn Fox for their pro-
fessional commitment to the text. My greatest debt, however, is to my
family. This book is dedicated to them for their support, which has been
indomitable.
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