
D IVER S I TY AND EUROPEAN
HUMAN R IGHTS

Through redrafting the judgments of the ECHR, Diversity and European
Human Rights demonstrates how the Court could improve the main-
streaming of diversity in its judgments. Eighteen judgments are considered
and rewritten to reflect the concerns of women, children, LGB persons,
ethnic and religious minorities and persons with disabilities, in turn. Each
redrafted judgment is accompanied by a paper outlining the theoretical
concepts and frameworks that guided the approaches of the authors and
explaining how each amendment to the original text is an improvement.
Simultaneously, the authors demonstrate how difficult it can be to translate
ideas into judgments, whilst also providing examples of what those ideas
would look like in judicial language. By rewriting actual judicial decisions
in a wide range of topics, this book offers a broad overview of diversity
issues in the jurisprudence of the ECHR and aims to bridge the gap
between academic analysis and judicial practice.

EVA BREMS is a professor of human rights law at Ghent University, where
she co-founded the Human Rights Centre. Her research interests include
most areas of human rights law (Belgian law, European law, international
law, comparative law), with special emphases on women’s rights, children’s
rights and cultural diversity.
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FOR EWORD

I am pleased to welcome an original, audacious and courageous initiative.
Under the capable and dynamic leadership of Professor Eva Brems – undoubt-
edly one of the most brilliant academics of her generation in the human rights
field – a group of international researchers have tackled the ‘magic mountain’ of
the case law of the European Court of Human Rights. But they have not just
done so any old how, and that is precisely why this publication is of such
interest.

First of all, they have chosen an angle which is especially important and
sensitive but which, it has to be acknowledged, is very often – indeed all too
often – neglected, namely, the particular situation of non-dominant groups:
children, gender, religious, sexual and cultural minorities, and disability. While
we all recognise that the question of minorities is at the heart of a democratic
society, are the experience and perspectives of these groups clearly visible in the
case law of the European Court of Human Rights? How, in the judgments
selected, have their specific concerns been taken into account in our reasoning,
if at all? The vigilance and sensitivity of the various contributors are particularly
acute since they are all experts, in their respective fields, on the matter under
discussion, both nationally and at a European and international level. They also
have a shared concern: the emancipation of non-dominant groups through a
change in culture.

Next, the researchers have invented a new method. Rather than sticking to
the traditional method of external scientific analysis, they have chosen ‘to put
themselves in the Court’s shoes’. Taking the no doubt legitimate view that the
Court’s case law could still be improved in its approach to different forms of
diversity, the authors have had no hesitation in revisiting and rewriting the
judgments subjected to their critical analysis. They have done so intelligently
and humanely. Some might find the whole exercise ambitious, if not somewhat
impertinent; I disagree entirely. The fundamental idea is the translation of
academic, scholarly views into judicial language, an approach which is rarely
encountered. Personally, I find it a helpful and necessary means of bridging the
gap between theory and practice, between what we know and what we do. How
can we clarify theory through practice and practice through theory? I am

xiii
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convinced that steps need to be taken on both sides to work progressively
towards this goal.

As far as the judicial decision-makers are concerned, I think that they should
be reminded of the famous quip that ‘there is nothing more practical than a
good theory’. Analyses and interpretations of the Court’s judgments by aca-
demics, with the special tools and critical distance that are characteristic of their
work, are of vital importance for judges. Because of the responsibility they
assume, an attitude of openness on the judges’ part is, in my view, essential and,
moreover, they have everything to gain from it. As far as the researchers are
concerned, it is a pity that, very often, they pay little attention to the practical
use of their research. They have a tendency to look at matters out of context and
only rarely offer alternative solutions to the situations they criticise.

These are precisely the traditional obstacles which the initiators of the project
behind this publication boldly set out to address and overcome. In a further
effort to break down the barriers between these two worlds, they also submitted
their reflections and analyses to the scrutiny of the judges themselves at a
seminar in Strasbourg in February 2011. Of course, certain ‘rewritings’ of
judgments of the European Court of Human Rights may in turn attract
criticism, not least from the judges. But that is not what matters here. The
background to this publication, and the contributions it contains, pave the way
for enhanced mutual understanding between judges and academics, for the
greater benefit of human rights, our common heritage.

Françoise Tulkens
Vice-President of the European Court of Human Rights

xiv foreword
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GU ID E TO UNDER S TAND ING THE
R EWR I T T EN J UDGMENT S

Each chapter of this volume consists of commentaries on a specific judgment of
the European Court of Human Rights, followed by a rewritten version of that
judgment. This deliberate choice of format comes with unique challenges at the
level of presentation. To assist the reader in understanding the rewritten judg-
ments, an explanation is given below of all style elements that have been used in
the presentation of the rewritten judgments. To further improve the reading
experience, we advise the reader to keep the original judgment close by when
reading the rewritten judgments.

Plain text Indicates passages of the original judgment that have
been kept intact by the author.

Bold text Indicates new passages, written by the author as part of
the rewriting exercise.

[Paragraph deleted] Indicates that a paragraph from the original judgment
has been deleted, because the author disagrees with its
content.

[Original paragraph
deleted]

Indicates that a paragraph from the original judgment
has been deleted, because the author disagrees with its
content, and a new paragraph with the same numbering
has been inserted in place of the original paragraph.

[Fragment deleted] Indicates that a passage from the original judgment has
been deleted, either because the author disagrees with
its content or for purposes of coherence of the rewritten
judgment (e.g. for grammatical reasons).

[References deleted] Indicates that references to other cases as represented in
the original judgment have been deleted by the author
to ease the reading of the rewritten judgment.

. . . Indicates that passages or paragraphs from the original
judgment have not been reproduced in the rewritten
judgment. The author agrees with these passages or
paragraphs, but their reproduction is not necessary to
understand the rewritten judgment.
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