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case law on, 397-404
collateral attacks on, 395, 399-401
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CUP method, 377, 379, 380, 383, 386
customary international law and tax
procedure in, 413
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in, 396-7
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PATA recommendations on,
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365-7
economic and institutional context,
364-5
evolutionary path of case law in,
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assessment procedures, cases
involving, 397-404
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Daihatsu, 399-401, 406
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unsuitability of litigation for
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disputes, 410
WR Carpenter, 402—4, 406
FDI in, 364
future of transfer pricing dispute
resolution in, 414
global evolutionary path of transfer
pricing dispute resolution in,
851-3, 872—4
historical background to transfer
pricing in, 360—4
Income Tax Assessment Act 1936,
365-7, 375
International Tax Rulings Panel, 370
legal structure for solving transfer
pricing disputes in, 411
MAP in, 406-7, 411, 412, 413, 414
market valuation, transfer pricing
compared to, 381-2
New Zealand, APA with, 408
NTLG (National Tax Liaison
Group), 370
OECD 1979 Report, influence of,
362
OECD Guidelines in, 369, 379,
380-1, 383-6, 413
OECD Model in, 367-9, 405,
411, 413
PATA membership, 174, 406,
432-3
policy regarding transfer pricing
disputes in, 411
prevailing dispute resolution
method in, 412
procedural setting and strategic
interaction in, 413
profit attribution, approaches to,
366, 367
reconstruction power in, 396

tax treaty transfer pricing rules in,
367-9
TNMM in, 378, 408
United Kingdom
early transfer pricing legislation
based on, 360
economy compared, 364-5
tax treaty with, 367
United States, world’s first APA with
(1990), 835
Austria, and Germany, 233
Avery Jones, John, 308, 326, 332, 340
Avi-Yonah, Reuven S., xviii, 27, 884

Baistrocchi, Eduardo, xviii, 6, 669, 835
basic arm’s length return method
(BALRM) in United States,
67-70, 74
basket approach, Brazilian rejection of,
539-40
Belarus, treaty between Russian
Federation and, 578
Belgium, tax treaty between Israel and,
784
Ben-Bassat Committee (2000), Israel,
767
Berry Ratio method, in Korea, 4501
best method rule (BMR)
Brazil’s lack of provision for, 528
OECD Guidelines advocating, 117
in United States, 75-80
Beswick, Byron, xix, 95, 888
BMR. See best method rule
Botswana
anti-avoidance in, 813
appropriate adjustment in,
825, 826
customary international law and tax
procedure in, 830
evolutionary path of case law in, 829
legal structure for solving transfer
pricing disputes in, 828
MAP, 826
policy regarding transfer pricing
disputes in, 828
prevailing dispute resolution
method in, 829
tax basis in, 791
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brand or group name, passing on right
of use of, in Germany, 225
Brazil, 519-52
administrative procedures
domestic transfer pricing disputes,
resolution of, 531-41
means of obtaining decisions
through, 531
to minimise transfer pricing
disputes, 541-4
Process of Administrative
Consult, 541
profit margin agreements, 542
ALP, deviations from, 519, 524, 525,
539, 551, 552
anti-avoidance approach of, 525, 551
APAs, 541, 542, 552, 554
arbitration in, 547
basket approach, 539-40
bilateral and multilateral approaches
in double tax conventions,
544-7
BMR, lack of provision for, 528
CFC legislation, 549
challenges to transfer pricing system
in, 887
cost plus method, 527, 538
CUP, 527, 538
customary international law and tax
procedure, lack of, 553
‘disguised distribution of profits’ in,
524-5
economic and institutional context,
520-3
evolutionary path of case law in, 553
FDI in, 520
foreign MNE income, move to
taxation of, 523
future of transfer pricing dispute
resolution in, 554
global evolutionary path of transfer
pricing dispute resolution in,
8534, 855, 876
international standard, gap between
Brazilian law and, 540-1, 5512
legal structure for solving transfer
pricing disputes in, 519,
525-31, 547-51, 552

MAP and, 543, 545-7, 553, 554
methods for calculating transfer
price in, 527-9, 537-40
OECD Guidelines and, 525-30, 536,
538, 540, 543, 545
OECD Model and, 529, 536, 537,
541, 542, 543, 545-7, 551, 552,
554
Peru, treaty with, 547
PIC (comparable independent
price), 527
policy regarding transfer pricing
disputes in, 552
prevailing dispute resolution
method in, 553
procedural setting and strategic
interaction in, 554
profit margins
administrative agreements
regarding, 542
legislative modifications
regarding, 550
related party loans in, 530, 548—9
related party services in, 531
related persons in, 524, 529-31
resale price method in, 527, 533, 536,
538, 542, 549
residents and non-residents,
transactions between, 529
TNMM, 538
BRIC countries, global evolutionary
path of transfer pricing dispute
resolution in, .853—4, 876-8
See also Brazil; China; India;
Russian Federation
British Virgin Islands, FDI in China
from, 636
Brussels Financial Conference (1920),
14
burden of proof
in African assessment procedures,
821-2
in Australian assessment procedures,
393-5
in Israeli assessment procedures, 776
in Russian assessment procedures,
571
Burnton, Stanley, 331
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‘business relationship’ as legal term, in
Germany, 222
Butani, Mukesh, xix, 584

Calich, Isabel, xx, 519
Cameroon
tax basis in, 790-1
transfer pricing legislation in, 803—4
Canada, 95
administration of transfer pricing
rules in, 107-10
ALP in, 110
alternative dispute resolution in,
154-60
anti-avoidance
cases involving, 126
MAPs and, 157
Technical Committee
recommendations regarding,
105
APAs in, 95, 155-6, 162
Carter Commission (1966), 122
check point method in, 114
Chile, FDI in, 730
corporate income tax rates in, 98
cost plus method in, 113, 114, 158
CUP method in, 112, 114, 116, 158
customary international law and tax
procedure in, 163
documentation of transfer pricing
in, 120
economic context for transfer
pricing in, 96-9
evolutionary path of case law in,
122-54, 162
anti-avoidance cases, 126
Australian SNF decision and, 381
early cases (1949-1962), 1236
ongoing cases, 154
pharmaceuticals cases, 146-9,
150-1
recently decided cases, 144-9
recently settled cases, 149-53
services contracts, cases involving,
156
small number of actual cases
involved, 95, 122, 160
FA in, 113, 116

FDI, importance of, 97-8
Fifth Protocol of Canada—US Treaty,
mandatory arbitration
provisions in, 159-60, 161
France and, 158
future of transfer pricing dispute
resolution in, 164
Germany and, 158
global evolutionary path of transfer
pricing dispute resolution in,
848, 849, 850, 851, 870
IC (Information Circular) 87-2 and
87-2R, 109
ALP in, 111
on documentation of transfer
pricing, 121
on methods of transfer pricing,
114, 116
reasons for preparation of 87-2,
109
on recharacterisation of
transactions, 119
ITA (Income Tax Act of 1948 and
1952), 99, 100-2, 123
ITA (Income Tax Act of 1972), 99,
100, 102, 108, 122
IWTA (Income War Tax Act of
1924), 99-101
Japan and, 158
Korea, treaty with, 454
legal structure for solving transfer
pricing disputes, 99-107, 161
current rules in section 247
(1998), 103-7, 111, 121, 161
historical development of,
99-103
MAPs in, 95, 156, 161, 162, 406
methods of transfer pricing, 112-17
Mexico and, 158
MNEs in, 96-9
Netherlands and, 158
OECD Guidelines, 163
administrative use of, 108-9
on ALP, 111
conformity with, 104
methods of transfer pricing, in
1995 Guidelines, 114-16
OECD Model, 163
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administrative use of, 108
adoption of Article 9 provisions,
102
on ALP, 111
MAPs and, 157
OECD supplementary documents,
110
PATA membership, 174, 406, 432-3
penalties in, 106
Poland and, 158
policy regarding transfer pricing
disputes in, 161
prevailing dispute resolution
method in, 162
procedural setting and strategic
interaction in, 163
profit split method in, 114, 115,
116-17, 155, 158
reasonableness standard, drafts of,
102
recharacterisation of transactions in,
117-20
resale price method in, 113, 114
section 247 ITA rules (1998), 103-7,
111, 121, 161
TNMM in, 116, 117, 118-19,
155, 158
TPRC (Transfer Pricing Review
Committee), 117-20
United Kingdom and, 158
United Kingdom, treaty with, 340
United States and, 97, 103, 155, 158,
159-60, 338
capital assets, disposals or deemed
transfers of, in Singapore,
498-9
Carroll Report (1933), 18, 670, 686,
836, 848, 860, 862
Carter Commission (1966),
Canada, 122
case law, evolutionary path of, 8.
See also separate Analytical

Table of Cases and Table of Cases

in Africa, 822-5, 829

in Argentina. See under Argentina
in Australia. See under Australia
in Brazil, 553

in Canada. See under Canada

899

Chile’s lack of, 746, 756
EU, litigation as unsatisfactory
transfer pricing solution in, 186
in Germany. See under Germany
in India. See under India
in Israel, 765, 766, 768, 776, 777-8,
781-3, 788
in Japan. See under Japan
in Korea, 477-82, 486
in Russian Federation. See Russian
Federation
Singapore, lack of judicial precedent
in, 515
in Spain, 2914, 302
in United Kingdom.
See under United Kingdom
in United States, 93. See also entries
for rise, decline, and fall of ALP,
under United States
CAT (comparable adjustable
transaction) method, in United
States, 70
CCCTB (Common Consolidated
Corporate Tax Base) project
(EU), 90, 91, 169, 1824,
187, 259
CFECs. See controlled foreign
companies
challenged and unchallenged transfer
pricing systems, 886—8
Chapter X transfer pricing legislation
(2001), India, 588, 603
check point method, in Canada, 114
Chile, 728-54
ALP in, 733-46, 859
alternative dispute resolution, lack
of, 746
APAs, 748-51, 753, 756
article 38 of Income Tax Law, on
ALP, 737, 739-40
article 64 of Tax Code, 738
audit and assessment in, 745-6
case law, lack of, 746, 756
comparability analysis in, 742
Corporations Law, Article 86, 741
corresponding adjustments in, 753
cost plus method in, 740-1, 752
CUP method, 752
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Chile (cont.)

customary international law and tax
procedure in, 756

database of prices, 736, 748

documentation of transfer pricing
in, 744, 752, 753

Draft Bill on Transfer Pricing (2011),
751

FDI in, 728-31, 734

future of transfer pricing dispute
resolution in, 756

global evolutionary path of transfer
pricing dispute resolution in,
855, 879-80

Income Tax Law. See Income Tax
Law, Chile

legal structure for solving transfer
pricing disputes in, 755

limitation period in, 746

MADP, 748

methods of calculating transfer
prices in, 740-1, 752

OECD Guidelines in, 737, 740, 752

OECD Model and, 733, 737, 743

penalties in, 744-5, 746

policy regarding transfer pricing
disputes in, 755

prevailing dispute resolution
method in, 755

procedural setting and strategic
interaction in, 756

profit split method, 752

reasonable profitability method in,
740-1

related parties in, 741-2

resale price method in, 740-1, 752

Securities Law, articles 97 and 98, 742

tax structure in, 731-3

tax treaties in, 728, 743—4

TNMM, 752

China, 634-64

adjustments in, 650-1

administrative resolutions, cultural
preference for, 641-5

ALP in, 634, 637-41, 647, 661-3,
666, 859

APAs, 647, 653-7, 658-61, 664,
665, 666

audit and assessment in, 649

cost plus method in, 647, 661

CSAs (cost sharing agreements),
652-3

CUP in, 647, 661

customary international law and tax
procedure in, 665

documentation in, 648—9

EIT (Enterprise Income Tax) Law,
636, 640, 6456, 661

FDI in, 635, 636, 639, 664

FIEs (foreign investment enterprises)
in, 635, 637, 639

future of transfer pricing
dispute resolution in,
658-63, 666

global evolutionary path of transfer
pricing dispute resolution in,
837, 851-3, 853—4, 878

historical, cultural and economic
context, 637

Income Tax Laws (1980 and 1981),
635

intangibles, guidelines on,
651-2

legal structure for solving transfer
pricing disputes in, 664

MAP, 658, 664, 665

methods of transfer pricing in,
647-8

OECD Guidelines in, 639, 641

policy regarding transfer pricing
disputes in, 664

prevailing dispute resolution
method in, 665

procedural setting and strategic
interaction in, 665

profit split method in, 647, 661

related parties in, 645

resale price method in, 647, 661

Shenzhen SEZ (special economic
zone), 638

Singapore, APA with, 492, 654

Tax Administration Law (1992),
638

tax havens and transfer pricing in,
636, 637, 659

TNMM in, 647, 661
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Christian Aid Report (2009) on
transfer pricing in Africa, 811
CITA (Corporate Income Tax Act),
Korea, 440, 443-5, 482
Clausing, Kim, 88
Common Consolidated Corporate Tax
Base (CCCTB) project (EU),
90, 91, 169, 1824, 187, 259
Company Tax Reform Act, Germany,
209
comparable adjustable transaction
(CAT) method, in United
States, 70
comparable independent price (PIC),
in Brazil, 527
comparable profit interval (CPI)
method, in United States,
70-6
comparable profit method (CPM), in
United States, 30, 31, 74-9, 89
comparable uncontrolled price (CUP)
method
in Australia, 377, 379, 380, 383, 386
in Brazil, 527, 538
in Canada, 112, 114, 116, 158
in Chile, 752
in China, 647, 661
in Germany, 209
internal CUP, 886
in Israel, 773
in Korea, 445, 449-50, 464, 473,
476, 477
in Russian Federation, 566,
575-6, 577
in Singapore, 508
in South Africa, 814, 817
in Spain, 275
in United States, 29, 44, 53, 69,
71-5, 89
confidentiality in transfer pricing
administration, 19
Congo, tax basis in, 790-1
controlled foreign companies (CFCs)
Australian legislation on, 363
Brazilian legislation on, 549
UK legislation on, 325
cooperation, duty of, in Germany,
225-7

Corporate Income Tax Act (CITA),
Korea, 440, 443-5, 482
Corporate Tax Act (CTA), Germany,

203
Corporations Law, article 86, Chile,
741
Corrick, Lee, xx, 790
cost plus method
in Brazil, 527, 538
in Canada, 113, 114, 158
in Chile, 740-1, 752
in China, 647, 661
in Germany, 209
in Israel, 773
in Kenya, 824-5
in Korea, 445, 449-50, 477
in Russian Federation, 566, 577
in Singapore, 508
in South Africa, 814, 817
in Spain, 275
in United States, 29, 30, 44, 69,
76, 89
cost sharing agreements
in China, 652-3
in Spain, 278-9
in United States, 83—7
CPI (comparable profit interval)
method, in United States, 70—6
CPM (comparable profit method), in
United States, 30, 31, 74-9, 89
critical assumptions, in use of APAs
EU on, 180
in Germany, 235, 238
CSAs. See cost sharing agreements
CTA (Corporate Tax Act), Germany,
203
CUP method. See comparable
uncontrolled price (CUP)
method
customary international law and tax
procedure, 9
in Africa, 830
in Argentina, 726
in Australia, 413
Brazil’s lack of, 553
in Canada, 163
in Chile, 756
in China, 665
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customary international law and tax Korea, APA annual report
procedure (cont.) requirements in, 469

in Germany, 245
in India, 613
in Israel, 788
Japan, not applied in, 438
in Korea, 487
Russian Federation, not applied in,
582
in Singapore, 515
in Spain, 302
in United Kingdom, 354
United States, not applied
in, 93
customer base and export market,
transfer of, in Germany, 221
Cyprus, treaty between Russian
Federation and, 577

de facto control relationships, in Korea,
447
Deficit Reduction Act of 1984,
US, 64
Deng Xiaoping, 661
Denmark
China, APA with, 654
Israel, tax treaty with, 784
joint taxation system in, 169
destination-based formula for
VAT, 90
direct investment abroad (DIA), by
Singapore, 492
Direct Tax Code Bill (2009), India
(Original DTC), 590, 591
disclosure rules for transfer pricing
administration, 19
‘disguised distribution of profits’ in
Brazil, 524-5
documentation of transfer pricing
in Africa, 817-21
in Argentina, 710-12
in Australia, 3967
in Canada, 120
in Chile, 744, 752, 753
in China, 648-9
in EU. See under European Union
in Germany, 207-9, 225-7
in Israel, 774-6

PATA recommendations, 174, 406
penalties and, 396
Russian lack of requirements
regarding, 566
in Singapore, 511
in Spain, 280-2
double taxation agreements (DTAs),
transfer pricing dispute
resolution terms in. See transfer
pricing dispute resolution
Duff, David G., xx, 95, 888
Durst, Michael, 88
duty of cooperation, in Germany,
225-7

Ecofin Council (1998), 165
Egypt
audit and assessment in, 809
change and reform in, 812
tax basis in, 791
transfer pricing legislation in, 797
EIT (Enterprise Income Tax) Law,
China, 636, 640, 645-6, 661
employment remuneration, in
Singapore, 496
Enterprise Income Tax (EIT) Law,
China, 636, 640, 6456, 661
equal protection standards, 20
European Commission Report of 2001,
165
academic and business
representative panels assisting
with, 166
on Arbitration Convention, 169
CCCBT proposal, 169, 182-3
on cross-border offset of losses, 169
on documentation requirements,
169
on EU Directives, 169
Joint Transfer Pricing Forum
proposed by, 169
key conclusions in, 167-70
European Union (EU). See also specific
Member States
Africa, FDI to, 793
ALP, potential demise of, 185
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APAs
bilateral, advantages of, 178-80
critical assumptions, use of, 180
future use of, 186
guidelines for, 180
Joint Transfer Pricing Forum
consideration of, 177-81
rollback, 180-1
unilateral, 178
arbitration, as future means of
transfer pricing dispute
resolution, 186-7.
See also European Union
Arbitration Convention
CCCTB (Common Consolidated
Corporate Tax Base) project,
90, 91, 169, 1824, 187, 259
challenges to transfer pricing system
in, 887
change in nature of international
business activity in Europe
(1992-2001), 166, 168
divorce between tax treaty law and
Community law, 297
documentation of transfer pricing
country specific, 176
European Commission Report of
2001 on, 169
Joint Transfer Pricing Forum on,
173-7
masterfile, 175
FA in, 90, 182, 185
full fiscal unity in, 187
future of transfer pricing dispute
resolution in, 186—7
German case law and, 227-8
global evolutionary path of transfer
pricing dispute resolution in,
842-51, 870-2
Home State Taxation proposal,
182-3
impact on transfer pricing issues,
184-5
Indian reliance on EU court
decisions, 615
Joint Transfer Pricing Forum.
See Joint Transfer Pricing
Forum, EU
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litigation, as unsatisfactory transfer
pricing solution, 186
location decisions and tax regimes,
link between, 166
MAPs in, 170, 186, 187
Merger Directive, 167, 169
OECD Guidelines and, 185, 297
Parent/Subsidiary Directive, 167, 169
Ruding Report (1992), 166, 169
Singapore and, 492
Spain and, 253, 259, 268, 270,
279-80
thin capitalisation rules in Spain,
279-80
European Union Arbitration
Convention, 4, 167, 169,
170-3, 187
in Germany, 229, 234-5, 236,
241, 243
MAPs and, 229, 243
in United Kingdom, 346
evolutionary path of case law. See case
law, evolutionary path of
evolutionary path of transfer pricing
dispute resolution, global.
See global evolutionary path of
transfer pricing dispute
resolution
ex ante rules versus ex post standards,
16-19
exhaustion of administrative remedies
in Japan, 41618
in Korea, 474
export market and customer base,
transfer of, in Germany, 221
export sale price in Brazil, 527

FA. See formulary apportionment or
allocation

fair process, minimum threshold
requirements for, 20-2

FDI. See foreign direct investment

Fernandez Villaverde, Raimundo, 261

FIEs (foreign investment enterprises)
in China, 635, 637, 639

Fifth Protocol of Canada—United States
Treaty, mandatory arbitration
provisions in, 159-60, 161
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Finance Act (2009), Algeria, 803
Finance Act (2006), Cameroon, 803—4
Finance Acts, India
2009, 596, 618-19, 629-30
2011, 620
Finance Act (2009), Morocco, 820
Finance Acts, UK
1945 and 1951, 308-11
1988, 311-15
1999, 347
foreign direct investment (FDI)
in Africa, 792-3
ALP as safety net for, 14, 22
in Argentina, 670, 672, 707
in Australia, 364
in Brazil, 520
Canadian economy, role in, 97-8
in Chile, 728-31, 734
in China, 635, 636, 639, 664
German economy, role in, , 190-1,
193, 194
in India, 585
in Israel, 758
in Russian Federation, 556
in Singapore, 492
in Spain, 254
in United Kingdom, 364
foreign investment enterprises (FIEs)
in China, 635, 637, 639
Foreign Tax Act (FTA), Germany,
198-201, 203, 206, 209, 211
formulary apportionment or allocation
(FA)
advantages and drawbacks of, 888
ALP versus, 29, 185, 884
in Canada, 113, 116
in EU, 90, 182, 185
in United States, 29, 88-9, 90,
91, 184
France
Canada and, 158
Germany and, 191, 233
Japanese STML, drafting of, 415
Spain, FDI in, 254
United Kingdom, treaty with, 345
Franco, Francisco, 252, 259, 261
FTA (Foreign Tax Act), Germany,
198-201, 203, 206, 209, 211

Fuller, James P., 75
functionally separate entity approach
to profit attribution, in
Australia, 367
future of transfer pricing dispute
resolution, 9
in Africa, 831
APAs, 889-90
in Argentina, 727
in Australia, 414
in Brazil, 554
in Canada, 164
in Chile, 756
in China, 658-63, 666
in EU, 186-7
in Germany, 246
global proposals for simplifying
problem of, 9
in India, 633
in Israel, 789
in Japan, 438
in Korea, 488
MAP, 889-90
in Russian Federation, 582
in Singapore, 516
in Spain, 302
in United Kingdom, 355
in United States, 87-92, 94

GAAR (general anti-avoidance rule) in
Argentina. See under Argentina
Gammie, Malcolm, 182
general anti-avoidance rule (GAAR) in
Argentina. See under Argentina
General Tax Law (GTL), Spain,
287, 291
Georgia, tax treaty between Israel and,
758
Germany, 188-241
adjustment of income provisions,
205
administration of transfer pricing
rules in, 205-7, 208
administrative appeals in, 217, 242
ALP
anticipated future benefits,
determining, 212
as defined in German law, 205-11
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determining arm’s length price,
212-14
discount period/useful lives,
determining, 213
formal criteria not addressed by,
220
global evolutionary path of, 859
interest rates on loan agreements
and, 223
required rate of return,
determining, 213
scope for agreement and,
213-14
in theory and practice, 240-1
APAs in, 235-40, 241, 244
Argentine GAAR (general anti-
avoidance rule) adopted from
law of, 689
attribution of assets and income, 202
Austria and, 233
bad debt losses in, 211
Canada and, 158, 233
challenges to transfer pricing system
in, 887
Company Tax Reform Act, 209
corrective instruments in legislation
of, 202-5
cost plus method, 209
critical assumptions, in use of APAs,
235, 238
CTA (Corporate Tax Act), 203
CUP method in, 209
customary international law and tax
procedure and, 245
determination of tax base, 202
documentation of transfer pricing
in, 207-9, 225-7
economic context for transfer
pricing in, 189-94
EU Arbitration Convention, use of,
229, 234-5, 236, 243
evolutionary path of case law in,
214-28, 244
appeals procedure, 217-19, 243
brand or group name, passing on
right of use of, 225
‘business relationship’ as legal
term, 222

duty to cooperate and document,
225-7
EU law, concerns based on, 227-8
FTA provisions, 200
goods, transfer prices for, 227
interest rates on loan agreements,
222-3
ITA 1934 provisions, 196-7
long-term losses, 223-5
low number of actual cases, 188
MAP and court cases pursuable in
parallel, 245
market and customer base,
transfer of, 221
significant court cases, overview
of, 219-28
FDI in, , 190-1, 193, 194
France and, 191, 233
FTA (Foreign Tax Act), 198-201,
203, 206, 209, 211
function, transfer of function, and
transfer package, 209-11
future of transfer pricing dispute
resolution in, 246
global evolutionary path of transfer
pricing dispute resolution in,
848, 849, 850, 851, 870-1
hidden capital contribution, 203,
205, 219, 240
hidden profit distribution, 203, 205,
220-1, 240
historical background to transfer
pricing rules in, 194-201
interest stripping rule, 204
Israel, tax treaty with, 784
ITA (Income Tax Act) 1925, 194
ITA (Income Tax Act) 1934, 195-7
Italy and, 191
Japanese STML, drafting of, 415
legal structure for solving transfer
pricing disputes in, 242
Luxembourg and, 191
MAP, 221, 222, 228-9, 231, 241, 243,
245, 406
methods of transfer pricing in, 209
number and classification of
businesses in, 215
penalties in, 207-9
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Germany (cont.)
policy regarding transfer pricing
disputes in, 243
prevailing dispute resolution
method in, 244
procedural setting and strategic
interaction in, 245
revision appeal and complaint
procedure, 219
Russian Federation, treaty with, 577
section 1 FTA, 198-201, 205, 207,
227-8
South Africa, tax treaty with, 810
Sweden and, 233
tax audit meetings, 214-16, 242
tax regime in, 191-4
thin capitalisation rules, 314
United Kingdom, tax treaty with,
191, 345, 346
United States and, 233, 848
Gibert, Bruno, 170
Gillett, Philip, xxi, 165, 885
global evolutionary path of transfer
pricing dispute resolution,
835-70
in Africa, 8556, 880
ALP, 835-7
core dynamic of global transplant
of, 862, 867-8
current ideal for, 865-7
five core versions of regulatory
technology, 864-5
intangibles, effects of development
of international trade in, 860—4
in Asia-Pacific region, 851-3, 8726
in BRIC countries, 853—4, 876-8
convergence, movement toward,
867-70
cross-country comparison, 837-8,
838-58, 867, 883
divergences, 884-91
between challenged and
unchallenged systems, 886-8
responses to, 888—90
in transfer pricing standards,
884-6
in Europe and North America,
842-51, 870-2

in Middle East and South America,
855, 878-80
stages of, 840-2
globalisation, effects of, 7, 836, 861
Golden Bridge, 7, 29
good faith
as rule versus standard, 17
in transfer pricing administration,
20
Goods and Services Tax Act (GSTA),
Singapore, 490
Granot, Ofer, xxi, 757
group or brand name, passing on right
of use of, in Germany, 225
GSTA (Goods and Services Tax Act),
Singapore, 490
GTL (General Tax Law), Spain, 287,
291
Guerrero Daw, Juan Pablo, xxi, 728

Hejazi, J., 162, 164
Hellier, Charles, 332
hidden capital contribution in
Germany, 203, 205, 219, 240
hidden profit distribution in Germany,
203, 205, 220-1, 240
Home State Taxation proposal, EU,
182-3
Hong Kong
Japan, treaty with, 427
Singapore and, 492

Income Tax Act (ITA), Canada
1948 and 1952, 99, 100-2, 123
1972, 99, 100, 102, 108, 122
Income Tax Act (ITA), Germany
1925, 194
1934, 195-7
Income Tax Act, Namibia, 804—5
Income Tax Act (ITA), Singapore, 489,
493, 496, 499, 502, 506
Income Tax Act, South Africa,
797-800, 810, 818
Income Tax Act (1973), Tanzania,
802-3
Income Tax Act (1966), Zambia, 8058
Income Tax Assessment Act 1936,
Australia, 365-7, 375
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Income Tax Law, Chile Chapter X transfer pricing

article 17, no. 8, 738

article 31, on expense deduction
requirements, 738

article 36, on import and export
prices, 739

article 37, on disallowed amounts,
743

article 38, on ALP, 737, 739-40,
742

Income Tax Laws (1980 and 1981),

China, 635

Income Tax Ordinance (1961), Israel,

757, 7627

Income Tax (Transfer Pricing)

Regulations 2000, Zambia,
805-8

Income War Tax Act of 1924 (IWTA),

Canada, 99-101

India, 584-630

AAR (Authority for Advance
Rulings), 601-3
administrative set-up for transfer
pricing dispute resolution,
structure of, 588, 614
advance rulings, domestic, 601-3
aggregation of transactions in,
625-6
ALP in, 617-20
alternative dispute resolution
mechanisms in, 601-5
APAs, 629, 631, 633
appeals
to Commissioner (Appeals),
598-9
to High Court and Supreme
Court, 601
to Tribunal, 599-601
associated enterprises in, 588-90
attribution of profits, 626-7
audit and assessment
problems revealed by, 617-27
recent developments in,
615-17
selection of cases for, 590-3
timeline for, 595
TPOs (transfer pricing officers),
role of, 591, 593-5

legislation (2001), 588, 603
customary international law and tax
procedure in, 613
domestic transfer pricing dispute
resolution in, 595-601
DRP (Dispute Resolution Panel),
596-8, 633
DTAs (double taxation agreements)
APAs, 629, 631, 633
applicability and interplay with
domestic law, 605-7
MAP, 588, 609-13, 630, 631, 632
OECD Model and, 607-9
relevance in Indian tax regime,
605
transfer pricing policy and, 607-9
UN Model Convention and, 608
economic adjustments, making,
623-5
EU court decisions, reliance on, 615
evolutionary path of case law in, 632
1935-1961, 586
1961-2001, 587
advance rulings, 602-3
aggregation of transactions, 626
ALP, 618, 620
attribution of profits, 626—7
audit, cases selected for, 592—3
DRP, 598-9
DTAs, applicability and interplay
with domestic law, 593
economic adjustments, making,
624-5
method of determining transfer
price, 621
multiple-year and
contemporaneous data, use of,
622
OECD Guidelines, weight of, 615
penalties, 628
TPOs, role of, 593, 595
writ petitions, 604
FDI in, 585
filing tax returns in, 588
Finance Act (2009), 596, 618-19,
629-30
Finance Act (2011), 620
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India (cont.)
future of transfer pricing dispute
resolution in, 633
global evolutionary path of transfer
pricing dispute resolution in,
851-3, 8534, 877
historical development of transfer
pricing in, 588
Indian Income Tax Act (1922), 586
Indian Income Tax Act (1961) and
Rules (1962), 585, 586, 605
legal structure for solving transfer
pricing disputes in, 630
MAP in, 588, 609-13, 630, 631, 632
methods of determining transfer
price in, 620-1
multiple-year and contemporaneous
data, use of, 621-3
OECD Guidelines in, 613, 615,
616, 630
Original DTC (Direct Tax Code Bill,
2009), 590, 591
penalties in, 627-9
policy regarding transfer pricing
disputes in, 631
prevailing dispute resolution
method in, 631
procedural setting and strategic
interaction in, 633
revision, petition for, 599
safe harbour provisions in, 629-30
Settlement Commission, 603—4
tested party in, 615
TNMM in, 615
TPOs (transfer pricing officers), role
of, 591, 593-5, 620
United States and. See under United
States
writ petitions, 604-5
Indonesia, and Singapore, 492
information economy, emergence of, 861
intangibles
Chinese guidelines on, 651-2
rise of international trade in, 836,
860—4
interest
Australia, assessment procedures in,
391, 396

Brazil, related party loans in, 530,
548-9
Germany
interest stripping rule in, 204
loan agreements, interest rates on,
222-3
Japan, interest on tax refunds and
delinquent taxes in, 426
Russian transfer pricing rules not
covering, 563
Singapore, related party loans in, 509
Internal Revenue Code (IRC), US
See under United States
International Chamber of Commerce,
14
International Tax Rulings Panel,
Australia, 370
intra-group services, in Spain, 277-8
IRC (Internal Revenue Code), US
See under United States
Ireland
Israel, tax treaty with, 782-3, 784
low corporate tax rate in, 184
United Kingdom, treaty with, 308
Israel, 757-86
ALP in, 771-3
APAs, 784-5
appropriate adjustment rule, 780-1
arbitration clauses, 782—4
audit and assessment in, 775
Ben-Bassat Committee
recommendations (2000), 767
burden of proof in, 776-7
cost plus method in, 773
covered transactions in, 770-1
CUP in, 773
customary international law and tax
procedure in, 788
documentation of transfer pricing
in, 774-6
domestic approach to transfer
pricing disputes in, 776—80
economic and institutional context,
758-62
evolutionary path of case law in, 765,
766, 768, 776, 777-8, 781-3,
788
FDI in, 758

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107026599
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-02659-9 - Resolving Transfer Pricing Disputes: A Global Analysis
Edited by Eduardo Baistrocchi and Ian Roxan

Index

More information

INDEX 909

future of transfer pricing dispute ITA. See entries at Income Tax Act
resolution in, 789 Italy

global evolutionary path of transfer
pricing dispute resolution in,
855, 880

historical development of tax
structure in, 757-8

Income Tax Ordinance (1961), 757,
762-7

international transactions, transfer
pricing rules applicable only to,
769

legal structure for solving transfer
pricing disputes in, 786

Mandatory Tax Ordinance of 1947,
757, 765

MAP, 781-2, 786, 787

methods of computing transfer price
in, 773

MNE:s in, 758

OECD Guidelines in, 760-1, 788

OECD Model in, 758, 760-2, 764,
765, 766, 772, 780-1, 783—4

penalties in, 778-80

policy regarding transfer pricing
disputes in, 787

prevailing dispute resolution
method in, 787

procedural setting and strategic
interaction in, 788

profit split method in, 773

Rabinovitz Committee
recommendations (2002), 767

resale price method in, 773

‘similar transactions’ in, 772-3

special relationship, concept of,
769-70

statutory regime from 2003 onwards,
767-76

tax treaties, 758, 764

tested party in, 772

TNMM in, 773

United Kingdom

historical development of tax
structure in Israel and, 757-8
tax treaty with, 339, 784

US transfer pricing rules, influence

of, 760-1, 788

Germany and, 191
United Kingdom, treaty with, 339

IWTA (Income War Tax Act of 1924),

Canada, 99-101

Japan, 415-36

ALP in, 421, 859
APA (preconfirmation) in, 416,
430-6
application and review procedure,
434-6
assessment procedure and,
433-4
effects of, 436
objectives of, 431-2
OECD Guidelines, 433
PATA guidance, 432-3
types of, 432
appeals, administrative, 416-18
arbitration in, 416, 427
assessment procedure in, 416-17,
4334
Canada and, 158
Chile, FDI in, 730
China, APA with, 654
customary international law
and tax procedure not
applied in, 438
documentation of transfer pricing,
PATA recommendations on,
174
evolutionary path of case law in,
427-30, 438
Adobe case, 428-9
Imbari Zosen case, 427
judicial procedures, 418-19
MAP’s relationship to legal
remedies in Japanese internal
law, 424
Nippon Acchaku Tanshi case, 429
Thai Bahts Loan case, 428
future of transfer pricing dispute
resolution in, 438
global evolutionary path of transfer
pricing dispute resolution in,
851-3, 874-5
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Japan (cont.)
Hong Kong, treaty with, 427
Korea, treaty with, 439-40, 443,
482, 483
legal structure for solving transfer
pricing disputes in, 437

Tax Commission report on revision
of tax system (1986), 415
United States, APA with, 430
Jarach, Dino, 696
joint taxation system in Denmark, 169
Joint Transfer Pricing Forum, EU,

MAP in, 419-27
application requirements and
procedure, 424
arbitration mechanisms, 427
Australia compared, 406
consent of taxpayer to, 425
implementation of, 425-6
interest on tax refunds and
delinquent taxes, 426
interpretation of MAP, 419
legal remedies in Japanese internal
law, relationship to, 424
in legal structure, 437
legislative resolution of MAP, 420
litigation as alternative to, 438
payment of tax and, 424
as prevailing dispute resolution
method, 437
procedural setting and strategic
interaction, 438
proceedings, 425
‘taxation not in accordance with
the provisions of the
Convention’ (individual MAP),
419, 420-2
termination of, 422
types of, 419-20
method of calculating ALP, 433—4
Netherlands, treaty with, 427
OECD Model in, 419, 420-1
PATA membership, 174, 406, 432-3
policy regarding transfer pricing
disputes in, 437
prevailing dispute resolution
method in, 437
procedural setting and strategic
interaction in, 438
reconsideration, request for, 417, 418
reinvestigation, request for, 417, 418
Singapore and, 492
STML (Special Taxation Measures
Law) of 1986, 415-16

170-81

on APAs, 177-81

on Arbitration Convention, 170-3

on documentation of transfer
pricing, 173-7

impact of, 185, 186

on intra-group services, 278

membership, 170

proposed by European Commission
Report of 2001, 169

Katz, M. M., 797
Kenya
burden of proof in, 822
case law in, 822-5
change and reform in, 812
comparability analysis in, 816
documentation of transfer pricing
in, 817, 819-20
global evolutionary path of transfer
pricing dispute resolution in,
855-6
tax basis in, 791
transfer pricing legislation in, 797,
801-2
Korea, Republic of, 439-83
adjustments of tax base and tax
amount, 452—4
administrative appeal procedure,
474-7
advance rulings on transfer pricing
in, 471-4
ALP in, 443, 449-52, 859, 860
annual reports on APAs in, 469
APAs in, 441, 455, 456, 462-70, 483,
485, 487, 488
appeals
administrative appeal procedure,
474-7
judicial appeal procedure, 477-82
arbitration in, 461-2
Berry Ratio method, 450-1
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Canada, treaty with, 454

China, APA with, 654

CITA (Corporate Income Tax Act),
440, 443-5, 482

cost plus method, 445, 449-50, 477

CUP, 445, 449-50, 464, 473,
476, 477

customary international law and tax
procedure in, 487

de facto control relationships, 447

evolutionary path of case law in,
477-82, 486

exhaustion of administrative
remedies requirement in, 474

future of transfer pricing dispute
resolution in, 488

global evolutionary path of transfer
pricing dispute resolution in,
851-3, 875

historical development of transfer
pricing rules in, 440-1

Japan, treaty with, 43940, 443, 482,
483

judicial appeal procedure, 477-82

LCITA (Law for the Coordination of
International Tax Affairs),
440-2, 442-54, 463, 477, 482,
483, 486

legal status of tax treaties in, 454

legal structure for solving transfer
pricing disputes in, 483

limitations periods for MAPs, 459

MAP in, 441, 454-61, 477, 483, 485,
487, 488, 866

methods for calculating arm’s length
price in, 445, 449-52, 464,
472-3

mutual agreement, APAs by, 467-8

OECD Guidelines in, 441, 445, 451,
452, 482, 483, 484, 488

OECD Model in, 43940, 441,
454-5, 461, 483, 484, 487, 488

Philippines, treaty with, 454

policy regarding transfer pricing
disputes in, 484

Portugal, treaty with, 454

prevailing dispute resolution
method in, 485

procedural setting and strategic
interaction in, 487
profit split method, 449-50
resale price method, 445, 449-50,
473, 477
retroactive application of
transfer pricing method in,
469-70
shareholding relationships, 447
Singapore and, 492
TNMM, 449-50, 464
unilateral APAs in, 468-9
United States
APA with, 441, 464
free trade agreement with, 462

Langbein, S. 1., 68

LATF (Law for the Avoidance of Tax
Fraud), Spain, 248, 266-8,
269-71

Latin America, global evolutionary
path of transfer pricing dispute
resolution in, .855, 878—80
See also specific countries

Law establishing the Corporation
Income Tax (LCIT), Spain, 248,
252, 261

Law for the Avoidance of Tax Fraud
(LATF), Spain, 248, 266-8,
269-71

Law for the Coordination of
International Tax Affairs
(LCITA), Korea, 4402, 44254,
463, 477, 482, 483, 486

LCIT (Law establishing the
Corporation Income Tax),
Spain, 248, 252, 261

LCITA (Law for the Coordination of
International Tax Affairs),
Korea, 440-2, 442-54, 463, 477,
482, 483, 486

League of Nations, 14, 308, 440, 670,
836, 848, 860

Leeds Castle Group, 433

legal structure for solving transfer
pricing disputes, 7

in Africa, 828
in Argentina, 723
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legal structure for solving transfer
pricing disputes (cont.)
in Australia, 411
in Brazil, 519, 525-31, 547-51,
552
in Canada. See under Canada
in Chile, 755
in China, 664
in Germany, 242
in India, 630
in Israel, 786
in Japan, 437
in Korea, 483
in Russian Federation, 562—8, 580
in Singapore, 493-507, 514
in Spain, 291-4, 300
in United Kingdom, 351
US IRC. See under United States
Li, Jinyan, xxii, 634
Liberia
ALP in, 813
customary international law and tax
procedure in, 830
legal structure for solving
transfer pricing disputes
in, 828
MAP, 826
OECD Guidelines in, 827
policy regarding transfer pricing
disputes in, 828
tax basis in, 790
transfer pricing legislation in,
797
limitation periods
in Australia, 390-1, 397
in Chile, 746
Korea, MAPs in, 459
in Russian Federation, 570
location decisions and tax regimes, link
between, 166
losses
European Commission Report of
2001 on cross-border offset of
losses, 169
in Germany
bad debt losses, 211
long-term losses, 2235
Luxembourg, and Germany, 191

Malaysia, and Singapore, 492
mandatory arbitration provisions, in
Fifth Protocol of
Canada—United States Treaty,
159-60, 161
Mandatory Tax Ordinance of 1947,
Israel, 757, 765
MAP. See mutual agreement procedure
Margalioth, Yoram, xxii, 757
market and customer base, transfer of,
in Germany, 221
market valuation
in Australia, 381-2
in Russian Federation, 563
in Spain, 272
Mauritius
ALP in, 813
appropriate adjustment in, 826
legal structure for solving transfer
pricing disputes in, 828
policy regarding transfer pricing
disputes in, 828
tax basis in, 790
tax treaties in, 809
mediation, in United Kingdom, 335-6
Merger Directive, EU, 167, 169
methods of transfer pricing. See specific
methods, and under individual
countries
Mexico
Canada and, 158
Israel, tax treaty with, 782-3, 784
United Kingdom, treaty with, 346
Middle East, global evolutionary path
of transfer pricing dispute
resolution in, .855, 878—80
See also specific countries
minimum threshold of procedural
fairness, 20-2
Miyatake, Toshio, xxii, 415
MNEs. See multinational enterprises
Model Convention, OECD. See OECD
Model
Model Convention, United Nations,
440, 608, 809
Model Convention, US, 27
Morocco, documentation of transfer
pricing in, 820
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multinational enterprises (MNEs) global evolutionary path of transfer
in Canada, 96-9 pricing dispute resolution in,

effects of emergence of, 836 855-6, 881
in Israel, 758 transfer pricing legislation in,

location decisions and tax regimes,
link between, 166

nature of, 584

reasons for emergence of, 7, 22-3, 28

mutual agreement procedure (MAP), 4

in Africa, 826, 828, 829, 831

APAs by mutual agreement in Korea,
467-8

arbitration provisions, 229, 233-4

Argentina’s lack of, 713, 721, 723,
724, 726

in Australia, 406—7, 411, 412, 413,
414

Brazil and, 543, 545-7, 553, 554

in Canada, 95, 156, 161, 162

in Chile, 748

in China, 658, 664, 665

in EU, 170, 186, 187

EU Arbitration Convention and,
229, 243

future prospects for, 889-90

in Germany, 221, 222, 228-9, 231,
241, 243, 245, 406

in India, 588, 609-13, 630,
631, 632

in Israel, 7812, 786, 787

in Japan. See under Japan

in Korea, 441, 454-61, 477, 483, 485,
487, 488, 866

PATA guidance, 406, 432-3

positive externalities triggered by,
865-7

in Russian Federation, 577

in Singapore, 512, 514, 515, 516

in Spain, 292, 294, 301, 302

in United Kingdom, 338-46, 353

United States, of limited usefulness
in, 93, 406

Namibia

burden of proof in, 822

change and reform in, 813

documentation of transfer pricing
in, 820-1

804-5
Napoleonic Wars, British income
taxes associated with,
304, 836
Netherlands
Canada and, 158
Japan, treaty with, 427
South Africa, tax treaty with, 826
Spain, FDI in, 254
United Kingdom, treaty with,
343, 345
New Zealand, APA between Australia
and, 408
Nigeria
FDI in, 793
OECD Guidelines in, 827
prevailing dispute resolution
method in, 829
tax basis in, 790
tax treaties in, 809

OECD

EU and, 185

German implementation of
recommendations of, 245

Japanese STML, drafting of, 415

profit attribution, approaches to,
367

profit split method, conflict with
United States regarding, 482

Report on Attribution of Profits to
Permanent Establishments
(2008), 383

supplementary documents on
transfer pricing produced by,
110

OECD 1979 Report

Australian influence of, 362

on documentation of transfer
pricing, 120

on methods of transfer pricing,
112-14

on recharacterisation of
transactions, 118, 119
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OECD Guidelines (OECD Transfer
Pricing Guidelines for
Multinational Enterprises and
Tax Administrations)

in Africa, 818, 824, 827, 830

on aggregation of transactions, 625

on ALP, 18-22, 111, 858-60, 862,
864

on APAs, 433

in Argentina, 670, 708-10, 726

in Australia, 369, 379, 380-1, 3836,
413

Brazil and, 525-30, 536, 538, 540,
543, 545

in Canada. See under Canada

in Chile, 737, 740, 752

in China, 639, 641

on documentation of transfer
pricing, 120-1

EU and, 185, 297

as framework for discussion, 6, 7

Golden Bridge to, 7, 29

in India, 613, 615, 616, 630

in Israel, 760-1, 788

in Korea, 441, 445, 451, 452, 482,
483, 484, 488

on methods of transfer pricing

in 1995 Guidelines, 114-16
in 2009 Guidelines, 116-17

on recharacterisation of
transactions, 118—19

in Russian Federation, 560, 562, 567,
568, 579-80, 581

in Singapore, 507, 509, 515

Spanish alignment with.
See under Spain

in United Kingdom, 313, 314,
350, 354

OECD Model (OECD Model Tax
Convention on Income and
Capital)

in Africa, 800, 809-10, 813,
825, 830

ALP provisions, 14-15, 19, 20, 110,
111

on APAs, 236, 408

on arbitration procedures, 229,
783—4

in Argentina, 723

in Australia, 367-9, 405,
411, 413

Brazil and, 529, 536, 537, 541,
542, 543, 545-7, 551,
552, 554

in Canada. See under Canada

in Chile, 733, 737, 743

in Indian DTAs, 607-9

in Israel, 758, 760-2, 764, 765, 766,
772, 780-1, 783—4

in Japan, 419, 420-1

in Korea, 439-40, 441, 454-5, 461,
483, 484, 487, 488

MAPs and, 157, 229

in Singapore, 507, 511

in United Kingdom, 308, 312, 313,
339, 341, 343, 354

Oestreicher, Andreas, xxiii, 188, 887
Original DTC (Direct Tax Code Bill

2009), India, 590, 591

Pacific Association of Tax
Administrators (PATA), 174,
406, 432-3
Parent/Subsidiary Directive, EU, 167,
169
Park, Hun, xxiii, 439
PATA (Pacific Association of Tax
Administrators), 174, 406,
432-3
penalties
in Australia, 391, 396
in Canada, 106
in Chile, 744-5, 746
documentation and, 396
fairness and proportionality in
application of, 21
in Germany, 207-9
in India, 627-9
in Israel, 778-80
in Russian Federation, 571
in Spain, 290-1, 296, 299
Peru, tax treaty between Brazil and,
547
Philippines, tax treaty between Korea
and, 454
Phua Lye Huat, Stephen, xxiv, 489
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PIC (comparable independent price),
in Brazil, 527

Poland, and Canada, 158

policy regarding transfer pricing

procedural setting and strategic
interaction, 9
in Africa, 830
in Argentina, 726

disputes, 7
in Africa, 828
in Argentina, 724
in Australia, 411
in Brazil, 552
in Canada, 161
in Chile, 755
in China, 664
in Germany, 243
in India, 631
in Israel, 787
in Japan, 437
in Korea, 484
in Russian Federation, 580
in Singapore, 514
in Spain, 301
in United Kingdom, 352
in United States, 92

Portugal, tax treaty between Korea

and, 454

preconfirmation (APA), in Japan.

See under Japan

prevailing dispute resolution

method, 8
in Africa, 829
in Argentina, 725
in Australia, 412
in Brazil, 553
in Canada, 162
in Chile, 755
in China, 665
in Germany, 244
in India, 631
in Israel, 787
in Japan, 437
in Korea, 485
in Russian Federation, 581
in Singapore, 515

in Australia, 413

in Brazil, 554

in Canada, 163

in Chile, 756

in China, 665

in Germany, 245

in India, 633

in Israel, 788

in Japan, 438

in Korea, 487

in Russian Federation, 582

in Singapore, 516

in Spain, 302

in United Kingdom, 354

in United States, 93
profit split method

APAs often based on, 889

in Canada, 114, 115, 116-17, 155,

158
in Chile, 752
in China, 647, 661

conflict between United States and

OECD regarding, 482
in Israel, 773
in Korea, 449-50
in Russian Federation, 566
in South Africa, 817
in Spain, 275

in United States, 31, 67, 69, 79, 80,

89-92, 94

proportionality and fairness in
application of penalties,
21

Qatar, tax treaty between United
Kingdom and, 345

Rabinovitz Committee (2002), Israel,

in Spain, 302 767
in United Kingdom, 352 reasonable profitability method, in
in United States, 92 Chile, 740-1

reasonableness standard
Canadian drafts of, 102
US attempts to apply, 46, 52

Primarolo, Dawn, 324
procedural fairness, minimum
threshold of, 20-2
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recharacterisation of transactions, in
Canada, 117-20
reconsideration, request for, in Japan,
417, 418
reconstruction power, in Australia, 396
reinvestigation, request for, in Japan,
417, 418
related or associated persons
in Argentina, 709
in Brazil, 524, 529-31
in Chile, 741-2
in China, 645
India, associated enterprises in,
588-90
Israel, concept of special relationship
in, 769-70
in Russian Federation, 563, 576
in Singapore, 493-502
Spanish transfer pricing regime,
associated persons in, 271-2
related party loans
in Brazil, 530, 548-9
in Singapore, 509
related party services
in Brazil, 531
in Singapore, 510-11
relevant business activity approach to
profit attribution, in Australia,
367
reporting and documentation
requirements.
See documentation of transfer
pricing
Republic of Korea. See Korea,
Republic of
resale price less profit method, Brazil,
527
resale price method
in Brazil, 527, 533, 536, 538, 542, 549
in Canada, 113, 114
in Chile, 740-1, 752
in China, 647, 661
in Israel, 773
in Korea, 445, 449-50, 473, 477
in Russian Federation, 566, 577
in Singapore, 508
in South Africa, 814, 817
in Spain, 275

in United States, 29, 30, 44, 45, 69,
76, 89
Rolim, Joao Dacio, xxiv, 519
rollback problem in APAs, 1801
Roxan, Ian, xxiv, 3, 303, 884
Ruding Report (EU; 1992), 166, 169
Ruiz Almendral, Violeta, xxv, 247,
887
‘rule versus standard’ conceptual
framework, ALP in, 16-19
Russian Federation, 555—80
administrative procedure in, 569-72
ALP in, 560, 859
APAs, 578-9, 582
appeals of assessments, 571
audit and assessment, 569-71
Belarus, treaty with, 578
burden of proof in, 571
controlled transactions, scope of,
564
corresponding adjustments in, 567
cost plus method, 566, 577
CUP, 566, 575-6, 577
customary international law and tax
procedure not applied in, 582
Cyprus, treaty with, 577
documentation requirements, lack
of, 566
domestic approaches to transfer
pricing disputes in, 572-8
economic and institutional context,
555-6
evolutionary path of case law in,
571-3, 581
burden of proof, 571
eligible comparable prices, 575-6
information, allowed sources of,
574-5
letter rulings, judicial weight of,
569
litigation costs, reluctance of
courts to grant recovery of, 571
methods for determining transfer
price, 577-8
related parties, defining, 576
scope of application of law, 573—4
‘short period of time’, defining,
576
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exceptions and exemptions to
transfer pricing rules in, 564,
565
FDI in, 556
future of transfer pricing dispute
resolution in, 582
Germany, treaty with, 577
global evolutionary path of transfer
pricing dispute resolution in,
853-4, 8767
historical development of taxation
and transfer pricing issues in,
556-62
before 1991, 556-62
1991-1999, 557-8
1999-2011, introduction of Tax
Code during, 558-62
2012, law taking effect in, 560
current transfer pricing rules,
562-8
interest, royalties, and other civil
rights objects not covered by
transfer pricing rules in, 563
legal structure for solving transfer
pricing disputes in, 580
limitation period in, 570
MAP, 577
market valuation in, 563
methods for calculating transfer
price in, 565
OECD Guidelines in, 560, 562, 567,
568, 579-80, 581
penalties, 571
policy regarding transfer pricing
disputes in, 580
prevailing dispute resolution
method in, 581
procedural setting and strategic
interaction in, 582
profit split method, 566
profits tax, 556, 558
public and private letter rulings from
Ministry of Finance, 569
related persons in, 563, 576
resale price method, 566, 577
self-assessment in, 569
TNMM, 566
turnover tax, 557

VAT
after 1991, 558
turnover tax as quasi-VAT prior to
1991, 557

sale price less profit method, Brazil, 548
sales-based formulas, 90
sanctions. See penalties
savings clause in United States, 85, 86
SDA (Stamp Duties Act), Singapore,
500
Securities Law, articles 97 and 98,
Chile, 742
self-assessment
in Australia, 391, 396, 405
in Russian Federation, 569
in United Kingdom, 316
Seligman, Edwin R. A., 848
Settlement Commission, India, 603—4
SEZ (Shenzhen special economic
zone), China, 638
shareholding relationships, in Korea,
447
Shenzhen special economic zone
(SEZ), China, 638
Shpak, Andrey, xxv, 555
Singapore, 489-514
administrative guidelines in, 507-11
ALP in, 489-90, 501, 502-3, 859
anti-avoidance rules in, 499-502
APAs, 513, 514, 515, 516
capital assets, disposals or deemed
transfers of, 498-9
case law on transfer pricing, lack of,
515
chief trading partners, 492
China, APA with, 492, 654
corresponding adjustments in,
511-12
cost plus method, 508
CUP, 508
customary international law and tax
procedure in, 515
DIA by, 492
documentation of transfer pricing
in, 511
domestic transfer pricing legislation,
2006 introduction of, 503—6
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Singapore (cont.) appropriate adjustment in, 825, 826

economic and institutional context,
490-3

employment remuneration in, 496

FDI in, 492

future of transfer pricing dispute
resolution in, 516

global evolutionary path of transfer
pricing dispute resolution in,
851-3, 875-6

GSTA (Goods and Services Tax Act),
490

ITA (Income Tax Act), 489, 493, 496,
499, 502, 506

legal structure for solving transfer
pricing disputes in, 493-507,
514

MAP in, 512, 514, 515, 516

methods of calculating transfer price
in, 508

OECD Guidelines in, 507, 509, 515

OECD Model and, 507, 511

policy regarding transfer pricing
disputes in, 514

prevailing dispute resolution
method in, 515

procedural setting and strategic
interaction in, 516

profit split method, 508

related party loans, 509

related party services in, 510-11

related person transactions, 493-502

remedies in, 512—13

resale price method, 508

residents and non-residents,
transactions between, 493-5

SDA (Stamp Duties Act), 500

stock-in-trade, dealings in, 495-7

tax treaties in, 506—7

thin capitalisation, no safe harbour
rule for, 509

TNMM, 508

UK Finance Act 1915, influence of,
495

social insurance motive), 13
South Africa

ALP in, 814-15
APAs, 827

arbitration in, 826

audit and assessment in, 808-9, 821

burden of proof in, 821-2

change and reform in, 812, 814

comparability analysis in, 815-16

documentation of transfer pricing
in, 817, 818-19

domestic law, interaction of tax
treaties with, 810

FDI in, 793

future of transfer pricing dispute
resolution in, 831

global evolutionary path of transfer
pricing dispute resolution in,
855-6, 881-2

legal structure for solving transfer
pricing disputes in, 828

MAP, 826

methods of computing transfer price
in, 816

OECD Guidelines in, 818, 827

policy regarding transfer pricing
disputes in, 828

prevailing dispute resolution
method in, 829

procedural setting and strategic
interaction in, 830

tax basis in, 791

tax treaties in, 809-10

tested party in, 815

thin capitalisation rules in, 814

transfer pricing legislation in,
797-801

South America, global evolutionary

path of transfer pricing dispute
resolution in, .855, 878-80
See also specific countries

South Korea. See Korea, Republic of
Spain, 300

AEAT (National Tax Collection
Agency), 254
ALP in
current implementation of,
268-91
enforcement of, 301
global evolutionary path of, 859
start of use of, 247
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anti-abuse rules
non-recognition of transaction,
289-90
recharacterisation of tax base and
secondary adjustment, 286—9
anti-tax avoidance approach in, 298
APAs, 276, 295-6, 302
associated persons, concept of,
271-2
audit and assessment
adjustments to tax liability based
on, 284-6
evolutionary path of case law and,
292
penalties and, 291
problems associated with, 299
procedures for, 282—6
recharacterisation of tax base and
secondary adjustment, 286-9
challenges to transfer pricing system
in, 887
Chile, FDI in, 730
cost plus method in, 275
cost sharing agreements, 278-9
CUP method in, 275
customary international law and tax
procedure in, 302
decentralisation process in, 253
determining arm’s length price, 272
intra-group services, 277-8
market value requirement, 272
methods for, 273-7
thin capitalisation rules, 279-80
documentation requirements, 2802
economic and institutional context,
252-5, 256, 258
EU and, 253, 259, 268, 270, 279-80
evolutionary path of case law in,
291-4, 302
FDI in, 254
Franco regime in, isolation of, 252,
259, 261
future of transfer pricing dispute
resolution in, 302
global evolutionary path of transfer
pricing dispute resolution in,
848, 849, 850, 851, 871
GTL (General Tax Law), 287, 291

919

intra-group services, 277-8
LATF (Law for the Avoidance of Tax
Fraud) of 2006, 248, 266-8,
269-71
LCIT (Law establishing the
Corporation Income Tax), 248,
252, 261
legal structure for solving transfer
pricing disputes in, 291-4, 300
MAP, 292, 294, 301, 302
nineteenth and early twentieth
century income tax laws, 261
non-recognition of transaction,
289-90
OECD Guidelines, alignment with,
249, 302
EU regime, conflict with, 297
evolutionary path of case law and,
292
LATF regime, 266—8
non-aligned regime of 1995,
262-6
problems of current regime and,
297-300
recharacterisation of tax base and
secondary adjustment, 287
tax reforms of 1977-1978, 262
valuation methods, 273, 275-6
penalty regime, 290-1, 296, 299
policy regarding transfer pricing
disputes in, 301
prevailing dispute resolution
method in, 302
problems with current
implementation of transfer
pricing regime in, 296-300
procedural setting and strategic
interaction in, 302
profit split method in, 275
resale price method in, 275
stages of transfer pricing
implementation in, 260
survey of practitioners and lawyers,
249
tax reforms of 1977-1978,
261-2
TEAC (Economic-Administrative
Tribunal), 264
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Spain (cont.)
thin capitalisation rules, 279-80
TNMM in, 275-6
Special Taxation Measures Law (STML
1986), Japan, 415-16
Stamp Duties Act (SDA), Singapore,
500
‘standard versus rule’ conceptual
framework, ALP in, 16-19
statutes of limitation. See limitation
periods
STML (Special Taxation Measures Law
1986), Japan, 415-16
stock-in-trade dealings
in Singapore, 495-7
UK common law rule for, 496
strategic interaction. See procedural
setting and strategic interaction
Sweden
Germany and, 233
United Kingdom, treaty with, 339
Switzerland
South Africa, tax treaty with, 826
United Kingdom, treaty with, 345

Taiwan, and Singapore, 492
Tanzania
burden of proof in, 822
change and reform in, 812
documentation of transfer pricing
in, 820
global evolutionary path of transfer
pricing dispute resolution in,
855-6, 882
transfer pricing legislation in,
802-3
Tax Administration Law (1992), China,
638
tax audit meetings in Germany,
214-16, 242
Tax Equity and Fiscal Responsibility
Act of 1982 (TEFRA), US, 63
tax havens and transfer pricing in
China, 636, 637, 659
Tax Law Amendment Bill (2010),
South Africa, 814
Tax Reform Act of 1986 (US), 28,
33, 65

Tax Reform Bill (1973), Argentina,
697-700
tax treaties, transfer pricing dispute
resolution terms in. See transfer
pricing dispute resolution
Taxation (International and Other
Provisions) Act 2010 (TIOPA),
UK, 311-15
TEFRA (Tax Equity and Fiscal
Responsibility Act of 1982),
Us, 63
territorial systems, advantages and
drawbacks of, 87-8
tested party
in Argentina, 710
in India, 615
in Israel, 772
in South Africa, 815
in United States, 74, 77
Thailand, and Singapore, 492
thin capitalisation rules
ATCAs (advance thin capitalisation
agreements), 347, 348, 351
in Germany, 314
Singapore, no safe harbour rule in,
509
in South Africa, 814
in Spain, 279-80
in United Kingdom, 314, 329-31,
347, 348, 351
TIOPA (Taxation (International and
Other Provisions) Act 2010),
UK, 311-15
TNMM. See transactional net margin
method
TPOs (transfer pricing officers), in
India, 591, 593-5, 620
trade name, passing on right of use of,
in Germany, 225
transactional net margin method
(TNMM)
APAs often based on, 889
in Australia, 378, 408
in Brazil, 538
in Canada, 116, 117, 118-19,
155, 158
in Chile, 752
in China, 647, 661
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in India, 615

in Israel, 773

in Korea, 449-50, 464

limitations of, 886

in Russian Federation, 566

in Singapore, 508

in South Africa, 817

in Spain, 275-6

in United States, 89

transfer pricing dispute resolution, 3-9

ALP, 10-23. See also arm’s length
principle

case law, evolutionary path of, 8.
See also case law

consequences of transfer pricing
manipulation leading to, 11

countries and subjects covered in
consideration of, 5-7.
See also specific countries and
subjects

cross-country comparison, 837-8,
838-58, 867, 883

in customary law, 9.
See also customary
international law and tax
procedure

defined, 3, 10-11

future developments in, 9.
See also future of transfer
pricing dispute resolution

global evolutionary path of, 835-70.
See also global evolutionary path of
transfer pricing dispute resolution

historical background, 4, 6

internal versus external markets of
inputs, 10-11

legal structure for solving, 7.
See also legal structure for
solving transfer pricing disputes

OECD Guidelines used as basis for
discussion of, .6, 7
See also OECD Guidelines

policy regarding, 7. See also policy
regarding transfer pricing
disputes

prevailing dispute resolution
method, 8. See also prevailing
dispute resolution method

procedural setting and strategic
interaction, 9.
See also procedural setting and
strategic interaction
questionnaire used as framework for
considering, 6, 7-9
range and scope of resolution
measures, 4—5
transfer pricing methods. See specific
methods, and under individual
countries
transfer pricing officers (TPOs), in
India, 591, 593-5, 620
Tunisia, transfer pricing legislation in,
803

Uganda
anti-avoidance in, 813
evolutionary path of case law in, 829
legal structure for solving transfer
pricing disputes in, 828
OECD Guidelines in, 827
policy regarding transfer pricing
disputes in, 828
United Kingdom, 351
administrative procedures for
domestic disputes, 315-23
administrative settlement of
domestic disputes, 333-8
ALP in, 325-9, 836, 859
APAs, 338, 346-9, 350, 353
appeals, administrative
to General and Special
Commissioners (before 2009),
317-22
reporting on, 323-5
tribunals system (after 2009),
322-3
arbitration provisions in MAP,
345-6
Argentine income tax system based
on, 669
assessment in
appeals, 317-23
discovery assessments, 316
formal Revenue enquiries, 316-17
percentage of groups facing
audits, 334
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United Kingdom (cont.)
self-assessment, 316
ATCAs (advance thin capitalisation
agreements), 347, 348, 351
Australia and. See Australia
Canada and, 158
Canada, treaty with, 340
CEC legislation, 325
Chile, FDI in, 730
customary international law and tax
procedure in, 354
evolutionary path of case law in, 353
administrative settlements, 333—8
ALP cases, 325-9
DSG Retail Ltd v. HMRC, 331-3,
379, 381, 387
in early twentieth century, 3068
under Finance Acts 1945 and
1951, 310-11
legislation of standard and, 350
low number of cases, 303, 324,
349-50
on purely domestic transactions,
314
reporting of cases, 323-5
thin capitalisation cases, 329-31
FDI in, 364
Finance Acts. See Finance Acts, UK
France, treaty with, 345
future of transfer pricing dispute
resolution in, 355
Germany, tax treaty with, 191, 345,
346
global evolutionary path of transfer
pricing dispute resolution in,
837, 842-51, 871-2
governance system adopted in 2008,
337
historical development of transfer
pricing rules in
early twentieth century transfer
pricing legislation, 305-8
under Finance Act 1998 and
TIOPA 2010, 311-15
Finance Acts 1945 and 1951,
308-11
income tax, introduction of,
304-5

HMRC International Manual, 338,
343

Ireland, treaty with, 308

Israel

historical development of tax
structure in, 757-8
tax treaty with, 339, 784

Italy, treaty with, 339

Japanese STML, drafting
of, 415

legal structure for solving transfer
pricing disputes in, 351

MAP, 338-46, 353

mediation, use of, 335-6

Mexico, treaty with, 346

Netherlands, treaty with, 343

OECD Guidelines and, 313,
314, 350

OECD Model and, 308, 312, 313,
339, 341, 343, 354

policy regarding transfer pricing
disputes in, 352

prevailing dispute resolution
method in, 352

procedural setting and strategic
interaction in, 354

Qatar, treaty with, 345

Singapore, influence of UK Finance
Act 1915 in, 495

Spain, FDI in, 254

stock-in-trade dealings, common
law rule for, 496

Sweden, treaty with, 339

Switzerland, treaty with, 345

thin capitalisation rules, 314,
329-31, 347, 348, 351

United States, double tax convention
with, 308, 338, 339, 342, 343

United Nations Model Tax Convention,

440, 608, 809

United States, 27-92

Africa, FDI to, 796
allocation of income and
deductions, rules regarding,
33-5
ALP in, 27-32
decline in use of (1972-1992),
48-63
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fall and replacement by expanded
definition of arm’s length
(1992-1994), 63-80
IRC section 482 requirements
regarding, 84—6
new regulations, case law since
(1994-2010), 80-7
origins of (1917-1928), 32-5
rise in use of (1928-1972), 3547
APA programme, 80, 87, 92, 93, 408
Australia, world’s first APA with
(1990), 835
BALRM (basic arm’s length return
method) in, 67-70, 74
BMR (best method rule) in, 75-80
Canada and, 97, 103, 155, 158,
159-60, 338
CAT (comparable adjustable
transaction) method in, 70
Chile, FDI in, 730
China, APA with, 654
cost plus method in, 29, 30, 44, 69,
76, 89
cost sharing agreements in, 83-7
CPI (comparable profit interval)
method in, 70-6
CPM (comparable profit method)
in, 30, 31, 74-9, 89
CUP in, 29, 44, 53, 69, 71-5, 89
customary international law and tax
procedure not applied in, 93
Deficit Reduction Act of 1984, 64
documentation of transfer pricing,
PATA recommendations on,
174
EU CCCTB project and, 90, 91, 184
evolutionary path of case law in, 93.
See also entries for rise, decline,
and fall of ALP, above, this entry
FA in, 29, 88-9, 90, 91, 184
future reform proposals for, 87-92,
94
Germany and, 233, 848
global evolutionary path of transfer
pricing dispute resolution in,
842-51
India
MAP with, 611

US court decisions, reliance on,
615
US transfer pricing regulations,
reliance on, 615
IRC (Internal Revenue Code)
final section 482 regulations
(1994), 66, 69, 78-80
as legal structure for solving
transfer pricing disputes, 92
new section 482 regulations since
1994, 87
old section 45, 33-5, 37-8
proposed section 482 regulations
(1992), 48, 66, 70—4
section 482, 31, 32, 38-47, 84-6,
92
temporary section 482 regulations
(1993), 66, 74-9
Israel, influence of US transfer
pricing rules in, 7601, 788
Japan, APA with, 430
Japanese STML, drafting of, 415
Korea
APA with, 441, 464
free trade agreement with, 462
mandatory arbitration provisions in
Fifth Protocol of
Canada—United States Treaty,
159-60, 161
MAP of limited usefulness in, 93, 406
methods of determining transfer
price, 29-32, 44
Model Convention, 27
OECD, conflict over profit split
method with, 482
PATA membership, 174, 406, 432-3
policy regarding transfer pricing
disputes in, 92
prevailing dispute resolution
method in, 92
procedural setting and strategic
interaction in, 93
profit split method in, 31, 67, 69, 79,
80, 89-92, 94
reasonableness standard, attempts to
apply, 46, 52
resale price method in, 29, 30, 44, 45,
69, 76, 89
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United States (cont.)

savings clause in, 85, 86

Singapore and, 492

Tax Reform Act of 1986, 28, 33, 65

TEFRA (Tax Equity and Fiscal
Responsibility Act of 1982), 63

territorial systems, advantages and
drawbacks of, 87-8

tested party in, 74, 77

TNMM (transactional net margin
method) in, 89

United Kingdom, double tax
convention with, 308, 338, 339,
342, 343

War Revenue Act of 1917, 32

White Paper of 1988, 27-32, 48,
66-70, 78

value added tax (VAT)
destination-based formula for, 90
in Germany, 193
Russian Federation
after 1991, 558

turnover tax as quasi-VAT prior to
1991, 557
Vann, Richard, xxvi, 359
VAT. See value added tax
Vienna Convention on the Law of
Treaties, 515, 737
Visram, Alnashir, 824

War Revenue Act of 1917 (US), 32

White Paper of 1988 (US), 27-32, 48
66-70, 78

World Bank, 490

writ petitions, India, 604-5

Zambia
burden of proof in, 822
change and reform in, 812
comparability analysis in, 816
documentation of transfer pricing
in, 820
transfer pricing legislation in,
805-8
Zolt, Eric, 6
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