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PREFACE

The business corporation is one of the greatest organizational inventions,
but it creates risks both for shareholders and for third parties. To mitigate
these risks, legislators, judges, and corporate lawyers have at all times
tried to learn from foreign experiences and adapt their regulatory regimes
to them. Corporate law is therefore a prime exemplar for the comparative
law approach: US corporation law has evolved from European pre-
cedents, the German states copied many provisions from the French
Code de Commerce, and Japan adopted rules from Germany. These are
just a few prominent examples. In the last three decades, the comparative
approach has grown into an interdisciplinary and international move-
ment that led to a stream of law reforms, client memoranda, law review
articles, and international conferences unseen before. Corporate govern-
ance, the system by which companies are directed and controlled, is
today one of the key topics for legislation, practice, and academia around
the world.

The origins of the present volume on Comparative Corporate
Governance lie in the XVIIIth International Congress of Comparative
Law/Le XVIII® Congrés International de droit comparé of the Inter-
national Academy of Comparative Law/L’Académie Internationale de
droit comparé in Washington, DC from July 25, 2010 to August 1,
2010. The Congress devoted one section to “Commercial law/Droit
commercial,” and within this section one group of international lawyers
focused on “Corporate Governance/Le gouvernement d’entreprise.” Klaus
J. Hopt, the General Reporter nominated by the International Academy,
prepared a questionnaire (reprinted in this volume on pp. 1093-1102), to
which corporate lawyers from all over the world (principally chosen by
the Academy) responded with thirty-one country reports. These reports
gave detailed accounts of the corporate governance regimes of Argentina,
Australia, Austria, Belgium, Brazil, China, Croatia, Denmark, Finland,
France, Georgia, Germany, Greece, Hungary, Ireland, Italy, Japan,
Luxembourg, the Netherlands, Norway, Poland, Portugal, Serbia, South

Xix
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XX PREFACE

Korea, Spain, Sweden, Switzerland, Taiwan, Turkey, the UK, and the US.
Building upon both the country reports as well as current scholarship in
law and economics, Klaus J. Hopt composed then the subsection’s
General Report (this volume features a considerably updated and
extended version on pp. 1-101).

Corporate scandals and financial crises have again and again high-
lighted the need to better understand the economic, social, political, and
legal determinants of corporate governance in individual countries.
Without reliable information, though, comparative law studies reach
their limits rather quickly. The main hurdle is the language barrier: to
date, the international discussion focuses on a few prominent countries,
such as the US, the UK, France, Germany, or Japan. For other countries,
there is either no information in English available or it is not easily
accessible for the international observer. This is unfortunate because
smaller countries are often more willing than larger jurisdictions to take
the risk of new approaches, so that their corporate governance regimes
deserve more attention than they have received so far. In order to help
close this gap in the corporate governance literature and to further the
comparative approach, Klaus J. Hopt as the General Reporter invited
Andreas M. Fleckner to join him as a co-editor and to develop the
conference materials into a volume that presents the current state of
corporate governance around the world. Following consultations with
the publisher, especially regarding the scope and the length of the
envisaged book, the editors selected twenty-three country reports, sent
their respective authors suggestions for amendments and changes, and
asked them to update their manuscripts to reflect the law as of January
2011. Occasionally, the editors let the authors include more recent
developments if they significantly altered a country’s corporate govern-
ance regime, but in general the editors tried to keep the volume as of the
same date to facilitate comparative studies.

The result of these efforts is a volume that offers, as the subtitle states,
A Functional and International Analysis by bringing together current
scholarship in law and economics (Part I, pp. 1-101) with the expertise
of local corporate governance specialists from twenty-three countries
(Part II, pp. 103-1092).

Part I combines a functional comparative analysis of corporate gov-
ernance regimes from all over the world with the most recent insights
from the law and economics literature. Readers of this part will gain a
general idea of the world’s corporate governance rules and will make
themselves familiar with the leading corporate governance literature.
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PREFACE xxi

Takeover law, though an essential part of external corporate governance,
is left out because the feedback from the individual countries was rather
heterogeneous.

Part II allows readers to study the corporate governance regimes of
a wide range of countries, including those with different ownership
structures (such as the US or the UK on the one side, and France or
Germany on the other), major economies (such as the US or Germany),
dynamic emerging markets (such as Brazil or China), and smaller
countries with interesting approaches (such as Australia or Norway).
While the ownership structure or similar aspects may be suitable cat-
egories to organize a volume like the present, the editors have refrained
from employing these or other qualitative criteria (such as legal family or
leaders and followers in the corporate governance movement). Instead,
the volume follows geographical and alphabetical principles, to make it
easy for readers to find the countries whose corporate governance
regimes they want to study. Why include as many as twenty-three
countries? The editors believe, as mentioned earlier in this preface, that
the comparative approach is contingent upon reliable information from
more than a handful of arbitrarily chosen countries, to account for
differences and similarities in jurisdictions from various continents,
different economies and cultures, diverse traditions, and distinct legal
families. A key factor in this regard is the background of the authors:
the national reporters are all corporate law and governance experts from
the country they are dealing with in their chapter. Readers can therefore
be confident that the contributors to the present volume are familiar with
both the legal regime as well as its economic and social setting (unlike
many other corporate governance studies, which build upon the data of
international scholars with no or no comparable legal experience).

All country chapters follow more or less the same method, ie. a
functional instead of a merely doctrinal or descriptive approach, and
the same structure, i.e. the questionnaire prepared by the General
Reporter for the conference in Washington (Part III, pp. 1093-1102).
This common conceptual basis will especially appeal to readers who want
to follow certain issues, for instance the composition of the boards or the
role of the shareholders, for several jurisdictions. In addition, all country
chapters feature an annex with a selection of the jurisdiction’s key
corporate governance cases, its main corporate governance literature,
and other country-specific sources, such as information on the compe-
tent supervisory authority. While the questionnaire and, later, the publi-
cation concept of this volume provided for a common framework, it was
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xxii PREFACE

of course left to the authors to decide where they followed the general
guidelines and where they preferred to adhere to local conventions. Any
such deviations from the common path should be welcomed as first-hand
accounts of a country’s corporate governance system, not as an “incon-
sistency” in the context of this volume. After all, different styles and
methods often give a first idea of why the law may differ as well.

The book follows - in a loose way — a number of similar conferences
and volumes that, taken together, reflect the progress that the compara-
tive approach has made over recent years, such as Comparative Corporate
Governance: The State of the Art and Emerging Research (edited by Klaus
J. Hopt et al., 1998), Reforming Company and Takeover Law in Europe
(edited by Guido Ferrarini et al., 2004), and Corporate Governance in
Context: Corporations, States, and Markets in Europe, Japan, and the US
(edited by Klaus J. Hopt et al., 2005) as well as Comparative Corporate
Governance of Non-Profit Organizations (edited by Klaus J. Hopt and
Thomas von Hippel, 2010).

The editors would like to use this opportunity to express their grati-
tude not only to the authors but also to the many people behind the
scenes that contributed to the genesis of this volume. Nina Marie Giittler
as well as Christian Jung and Edda O’Hara, all of the Max Planck
Institute in Hamburg, organized the exchange with the authors and
prepared the manuscripts for publication. That the heterogeneous col-
lection of country reports became one consistent volume is largely their
accomplishment. The editors have also been fortunate to benefit from the
comments, ideas, and thoughts of Kim Hughes, Lorenza Toffolon, and
Richard Woodham, all of Cambridge University Press. The publication
of a book like the present volume can be a long and painful process, but
with them it was a pleasure and delight at any time. Last but not least, the
editors are very grateful to Kate Ollerenshaw and Kristen Zetzsche. Both
read the entire manuscript very carefully, polished the non-native
speakers’ English, and corrected many spelling errors.

Andreas M. Fleckner and Klaus J. Hopt
Hamburg, Germany
December 2012
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