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PREFACE

In today’s financial markets, investors no longer hold their investment
securities in physical form. Instead, securities such as shares or bonds are
mostly held through intermediaries and transferred by way of electronic
book-entries on securities accounts. In its simplest form, an interme-
diated holding system may be understood as a three-tier pyramid: the
investors (‘ultimate account holders’) are at the bottom, with their secu-
rities credited to securities accounts maintained by their intermediaries.
The intermediaries, in turn, hold their securities on a book-entry basis
with the top-tier intermediary, normally a Central Securities Depository
(CSD). Especially in cross-border relationships, this multi-tiered struc-
ture can build up to four, five or more levels. However, regardless of the
number of levels, all intermediated holding systems have it in common
that no certificates circulate, and that the securities are transferred only by
making debits and credits to securities accounts. Increasingly, certificated
securities are being replaced by fully dematerialised securities.

Nevertheless, there are remarkable conceptual differences between the
various jurisdictions with regard to the legal treatment of intermediated
securities, reflecting the variety of legal traditions and market practices. It
is widely agreed that this patchwork of legal rules creates obstacles to the
efficiency and safety of securities transactions, especially in cross-border
situations. Several projects have been developed, both at the interna-
tional and at the European levels, to reduce the legal risks inherent in
the cross-border settlement of securities transactions by harmonising the
legal framework for intermediated securities. On 9 October 2009, a Diplo-
matic Conference held in Geneva adopted the UNIDROIT Convention
on Substantive Rules for Intermediated Securities (in short, the Geneva
Securities Convention). At the same time, the European Commission was
preparing a draft Directive on legal certainty of securities holding and dis-
positions (Securities Law Directive — SLD), which was expected to cover
both substantive law and conflicts of laws.
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Xxil PREFACE

This development was the reason for Pierre-Henri Conac and Ulrich
Segna from the Faculty of Law, Economics and Finance of the University
of Luxembourg, and Luc Thévenoz from the Centre for Banking and
Financial Law of the University of Geneva, to organise an international
conference entitled ‘Intermediated Securities — The Geneva Securities
Convention, the European Securities Law Directive and their Impact on
Securities Laws of selected European Jurisdictions’ This conference was
held in Luxembourg on 23 and 24 September 2010, at the Luxembourg
Chamber of Commerce. It featured fourteen distinguished speakers, both
academics and legal practitioners, and attracted 150 participants, mainly
from European countries, but also from the United States and India.

The purpose of the conference was to compare the Geneva Securities
Convention and the future EU Securities Law Directive, in order to analyse
how and to what extent these instruments would impact on the securities
laws of selected European jurisdictions. Following this concept, the first
part of the conference dealt with the functional approach underlying these
instruments and with several key issues of the harmonisation process,
such as the rights of the account holder, the rights of the investor, the
transfer of intermediated securities, intermediated securities as collateral,
and the integrity of the intermediated holding system. In the second part
of the conference, legal experts from various European countries gave
an overview of the legal framework for intermediated securities of their
respective home countries and examined whether the implementation
of the Geneva Securities Convention and the future EU Directive would
bring with it the necessity to amend national law, perhaps substantially.

The extremely positive response to the Luxembourg conference, and
the major importance of the policy issues discussed during the conference
for the smooth development and the internationalisation of securities
markets, were the main motivation for the organisers to publish a confer-
ence volume. It provides additional perspectives on a number of issues,
and should be read as a complement to the Official Commentary of the
Geneva Securities Convention published in May 2012.

Regarding the future European legislation, no formal proposal has yet
been adopted by the European Commission. As things currently stand, it
is not even clear whether the instrument should be a directive, a regulation
or a mere recommendation. For this reason, the authors of this book have
substantially relied on the last published document, i.e. the Consultation
Document of November 2010.

We believe that this book is relevant for policy makers, for legal prac-
titioners, as well as for academics. We hope that it will contribute to a
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better understanding of the Geneva Securities Convention and inform
the European debate about a more extensive harmonisation of the law
of intermediated securities, ensuring the acceptability and the success of
both initiatives.

We express our deep appreciation to all who have contributed to this
book or to the conference. We want to include José Angelo Estrella Faria,
Secretary-General of UNIDROIT, for his participation and support, as
well as Garth Hall and Christian Deprez for their valuable assistance in
preparing this publication.

Pierre-Henri Conac, Ulrich Segna and Luc Thévenoz
Luxemburg and Geneva, February 2013
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