
INDEX

absolute ownership, 48, 57–8, 98
account duties

China, 128, 220
Hong Kong, 131
Japan, 122
South Korea, 122
Taiwan, 125

accounts, taking of; see compensation
agency; see also contracts of mandate

breach of duty by agents, 175
China, 108–9, 175, 215–17
commission agency; see commission

agency
entrusted agency, 108–9, 161–2, 175,

185–6, 192–3, 201–3
insolvency of agents, 102–3, 185–8,

192–3, 201–5
Japan, 195–7
misappropriation of managed

property, 175
trustcompared,87,108–12,191,216–17

agency by mandate; see also contracts of
mandate

breach of duty by mandataries, 158,
167, 174

China; see brokerage
duties of mandataries, 156–7
insolvency of mandataries;

see insolvency of agents
Japan 102–3, 157, 172, 178–9, 189, 197
misappropriation of managed

property, 172–4
South Korea 104, 139, 158, 174,

180–1
Taiwan 181–2
trust compared 102–3

annul, see rescission

assignment of settlors’ rights, 83
audits; see account duties

backward tracing, 255–6
bank deposits, ownership of, 197
bankruptcy; see also insolvency of agents;

insolvency of mandataries;
insolvency of trustees

mandates versus trusts, 102
real claims against trust property, 38
rescission and, 59
right of exemption and, 187
right of recall and, 185, 188, 192,

199–203, 204
segregation of trust property and,

30–2, 52–3, 94, 182–5
beneficial interest security-issuing

trusts, 43
beneficiaries

China, 93–5
Korea, 49, 57–60
removal of, 92
rights, 57–60, 93–5
who can be, 49

beneficiaries’ meetings, 39–40
beneficiary agents, 20, 42–3
bona fide purchasers, 237–9, 241–2
breach of trust; see also contracts of

mandate; specific types of
breach

disloyalty, 157–63, 165, 167–71
negligence, 138, 140, 143–4, 148,

150–5
remedies

China, 91, 95–7, 144–6, 164, 177,
220–1, 228–30, 235–6,
242–3, 245–9, 252
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breach of trust (cont.)
Hong Kong, 148–9, 165–6, 177,

223–4, 231, 236–7, 243,
245, 247, 249–50, 252–3

Japan, 36–8, 138, 151, 173, 210,
213, 225–6, 242, 244–7,
250

South Korea, 56, 58, 140–1, 152,
159, 168, 174, 232–3, 242,
244, 246–8, 250–1

Taiwan, 78, 159–61, 169, 174–5,
213–14, 233–5, 242, 244–6,
248, 251–2

torts and, 38
unauthorised disposition, Ch 12

brokerage
China, 162, 176, 186, 203–4
disloyalty of brokers, 162, 170

cash, ownership of property and, 179,
196–7, 201, 216–17

certificates of beneficial interests, 44
charities, 21, 47
China

agency
entrusted agency, 109, 161–2, 175,

185–6, 192–3, 201–3
insolvency of agents, 185–6, 192–3
misappropriation of managed

property, 175
remedies for an agent’s breach of

duty, 175
trust compared, 87, 108–11

beneficiaries
powers, 93–5
rights, 92–5, 118–19

brokerage, 162, 176, 185–6, 193, 203–4
Case 1

Alternative 1, 108–11, 117–19
Alternative 2, 126–8
Alternative 3, 133–4

Case 2
Alternative 1, 142–7
Alternative 2, 154

Case 3
Alternative 1, 161–4
Alternative 2, 170–1
Alternative 3, 175–7

Case 4
Alternative 1, 185–8,

192–4
Alternative 2, 201–5

Case 5, 214–21
Case 6

Alternative 1, 228–30, 235–6,
238–43, 245–7

Alternative 2, 248–9
Alternative 3, 252
Alternative 4, 254–5

collective capital trusts, 18, 80–1,
219–21

collective investment funds
18–19, 82

contract
commission contract, see agency;

entrustment contract
entrustment contract, 85, 108–9
trust contract, 82–3

remedies
breach of trust; see breach of trust,

remedies
settlors

assignment of rights, 83
refusal to fund, 117
rights, 91–3, 266

trustees
appointment, 147
breach of trust

disloyalty, 90–1, 162–3
improper management, 90,

143–4
misappropriation of trust

property, 175–7, 220–1,
228–30, 235–6,
254–5

negligence, 143–4, 154
unauthorised disposition of

trust property, 228, 235–6,
238, 240, 246

duties, 89–92
account, 128
confidentiality, 89
duty of care; see negligence
duty of loyalty

conflict of interest, 90–1,
162–4, 170–1
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English law compared, 90–1,
269

secret commission, 90
self-dealing, 90

standard of care, 143–4, 154
insolvency

exemption, rights of, 187
insolvency of agents, 185–8,

192–3, 201–5
insolvency of trustees, 193–4,

215, 218–21, 246–9, 252
priority in, 252
recall, rights of, 192, 202–3, 204

remedies
compensation for loss, 96,

145–6, 154, 164, 177, 245
disgorgement of profits, 96–7,

164, 272
remedies for breach, 91, 95–7,

145–6, 154, 170
rescission, 235–6, 242–3, 246–7
removal of trustees, 127, 146, 154

trust
agency compared, 109–11
creation, 82–5, 108–11, 117–18,

185
creditors and, 87–8, 93–4
defined, 85, 108–9
formality, 82, 117–18
history and enactment of Chinese

Trust Law, 80–2
knowing receipt of trust property

96, 242–3
ownership of trust property,

85–8
registration, 84, 95, 117
segregation of trust property,

87–9, 96, 110, 220–1, 228
termination, 110, 126–8, 193, 228,

248–9, 252
third party protection (third party

purchasers of trust
property), 238, 240–1, 245

third party wrongdoers, 97
tracing property, 235–6, 254–5

civil law, common law compared, 10
civil law trusts; see also specific

countries and trust laws

basic features of, generally, 261
beneficiaries’ rights, 263–7
English trusts and, 259
essential elements of trusts, 9, Ch 13
obstacles to reception; see obstacles

to reception of trusts
personal claims against third parties,

274–5
personal claims against trustees, 271–4
real claims against trust property,

275–7
segregation of trust property, 263–7
trustee empowerment, 261–3
trustees’ duties under, 267–71

collective investment funds, 18–20, 66,
82, 210–13, 218, 222

commingling; see segregation of trust
property

commission agency, 105, 108–9, 190–1
commission contracts; see contracts of

commission
Common Core of European Private

Law, 7
Common Frame of Reference, 4, 260
common law, civil law compared, 10
compensation for breach of trust

China, 96, 145–6, 154, 164, 177,
242–3

disgorgement of profits compared,
164, 272

falsification of accounts, 236–7
Hong Kong, 148–9, 236–7
increases in value and, 175
Japan, 138, 151, 173, 210, 231–2
South Korea, 141, 152, 168, 174, 232–3
surcharge of accounts, 171, 236
Taiwan, 159–61, 169, 174–5, 233–5

confidentiality, 89
constructive trusts, 58, 60, 78–9, 96,

165–6, 169, 231, 243, 245,
249–50, 252–3, 276

consumption deposits, 181, 186–7
contracts; see also entrustment

contracts; gift contracts;
mandatory contracts

Chinese Trust Law and, 82–5, 98
Korean Trust Act and, 49
privity in, 109, 115
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contracts of commission, 105
contracts of mandate, see mandatory

contracts
account duties, 122
defined, 102, 104, 114, 181
disloyalty ofmandataries, 158–9, 167–9
insolvency of mandataries, 102–3,

180–2, 189
misappropriation of managed

property, 173–4
negligence of mandataries, 139,

151–2, 167, 172
trusts compared, 102

corporatisation, 19–20, 38–41
creditor-debtor relationships, 217–18
creditors; see also insolvency of asset

managers; insolvency of
owners; insolvency of
third parties

China 87–8, 94
Hong Kong 188–9
Japan 31
revocation of trusts, 77–8
segregation of property and, 30–2, 87–9
self-declared trusts and, 29
South Korea, 52–3, 106
Taiwan, 68, 72, 74
trust creditors, rights of, 43, 66, 106
trustees’ personal creditors,

rights of 68

delegation of trustee duties, 35–6, 55
disgorgement of profits

China, 98, 164
compensation compared, 164, 272
disloyalty of managers, 78, 158, 164
English law compared, 271
Hong Kong 165–6
Japan 36–7
South Korea, 57–8, 159, 168
Taiwan, 67, 71, 159–61, 169

dual ownership
absolute ownership and, 22, 98
as unnecessary for trust reception,

22, 85, 264
China, 85, 98
South Korea, 57–8
Taiwan, 67, 71

duty of care,
breach of, 150–1, 154
China, 90, 154, 162–4
defined, 53, 75
gross negligence and breach of, 127,

147
Hong Kong 155
Japan, 19, 23–4, 34–5, 135, 138, 151,

157, 172
risky investments and, 139, 142–4
South Korea, 54, 140, 152, 159
Taiwan, 76, 142, 153, 159–61

duty of confidentiality 89
duty of good faith, 139, 269
duty of impartiality, 54
duty of loyalty

China, 90, 162–4
Hong Kong 165, 171
Japan, 19, 23–4, 34–5, 157–8, 167
South Korea, 54, 159, 168
Taiwan, 76, 159–61, 169–70

elderly, encouragement to use trusts,
17, 44–5

English trusts
beneficiaries’ rights, 264
disgorgement of profits, 271
generally, 259
knowing receipt of trust property

274–5
proprietary claims against trust

property, 275–6
third party wrongdoers, 274
tracing 231
trustee empowerment, 262
trustees’ duties under, 268

entrusted agency
defined, 161–2, 185, 192–3,

201–3
disloyalty of agents, 161
insolvency of agents, 185–8, 192
misappropriation of managed

property, 175–6
entrustment, 85, 109
equitable tracing, see tracing, 17, 45
estate planning, 17, 45
Europe, trust law in, 3–4, 48
exemption, rights of 187
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falsification of accounts, 237
fee tails, 20
fiduciary discretionary investment

business, 108
fiduciary duty, 164–6, 171, 268 see duty

of loyalty
forced heirship, 3, 20
foundations, 47

gift contracts, 113, 115–16
gifts, 113, 120
gratuitous contracts; see gift contracts
gross negligence, 127, 147, 238

Hague Convention on the Law
Applicable to Trusts and
on their Recognition, 4

history of trusts, 10–16, 27, 46–8, 80–2
Hong Kong

agency, 194–5, 205–7
beneficiaries

power to remove trustees, 129
right to compel transfer of trust

property, 119–20
Case 1

Alternative 1, 111–12, 119–20
Alternative 2, 128–32
Alternative 3, 134–7

Case 2
Alternative 1, 148–50
Alternative 2, 154–5

Case 3
Alternative 1, 164–6
Alternative 2, 171
Alternative 3, 177

Case 4
Alternative 1, 188–9, 194–5
Alternative 2, 205–8

Case 5, 221–4
Case 6

Alternative 1, 230–1, 236–7, 239,
241–3, 245, 247

Alternative 2, 249–50
Alternative 3, 252–3
Alternative 4, 255–6

trustees
breach of trust

conflict of interest, 164–6, 171

disloyalty; see conflict of interest
misappropriation of trust

property, 177, 222, 230–1,
236–7, 239–43, 249–50,
252–3, 255–6

negligence, 148, 154–5
unauthorised disposition; see

also misappropriation of
trust property 236–7, 247

duties,
account, 131, 171, 177
duty of care, see negligence
fiduciary duty, see conflict of

interest, disloyalty
standard of care, 135, 148, 155

insolvency
insolvency of trustees, 188–9,

194–5, 205–8, 247, 249–50,
252–3

priority in, 252–3
remedies

disgorgement of profits, 165–6
compensation, 148–9, 171, 177,

236–7
remedies for breach, 171, 177

removal of trustees, 128–30,
149–50, 155

trust
agency compared, 112
creation, 111, 119–20, 207–8
formality, 111–12
knowing receipt of trust property,

243
termination, 130–1, 150, 155, 230
third party protection (third party

purchasers of trust
property), 239, 241, 245

third party wrongdoers, 274–5
tracing property, 223–4, 231,

236–7, 243, 245, 247,
249–50, 252–3, 255–6

hypothecation transactions, 68–70

implied trusts, 32–3
inferred trusts, 32–3
infringement of property rights,

175–6
injunctive remedies, 37, 97, 130
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insolvency of agents
China, 185–6, 192–3, 201–3, 204,

214–21
Hong Kong, 206, 221–4
Japan, 190, 195–7, 209–10
priority in, 250–3
South Korea, 180–1, 190–1, 210–13
Taiwan, 182, 199–201, 213–14

insolvency of trustees
China, 193, 205, 220–1, 246–9, 252
Hong Kong, 188–9, 195, 223–4
Japan, 30, 179–80, 210, 245–7, 250
South Korea, 181, 213
Taiwan, 182–5, 192, 199–201,

213–14
investment selection decisions

China, 133–4, 142–7
Hong Kong, 134–7, 148–50
Japan, 132, 138–9
South Korea, 132, 140–1
Taiwan, 133, 141–2

Japan
agency

agency by mandate, 102–3, 157,
172, 178–9, 189

compensatory principle, 138, 157
direct agency, 195
gifts and, 113
indirect agency and, 178–9, 189,

197
mandatory contracts, 102, 157,

172, 178–9, 189
Case 1

Alternative 1, 101–4, 112–14
Alternative 2, 120–2
Alternative 3, 132

Case 2
Alternative 1, 138
Alternative 2, 150–1

Case 3
Alternative 1, 156–8
Alternative 2, 166–7
Alternative 3, 172–3

Case 4
Alternative 1, 178–80, 189–90
Alternative 2, 195–7

Case 5, 209–10

Case 6
Alternative 1, 225–6, 231–2, 237,

239, 241–2, 244–6
Alternative 2, 247
Alternative 3, 250
Alternative 4, 253–4

civil law adopted by, 10, 27
increased regulation in, 15–16, 19
trustees

breach of trust
disloyalty, 19, 34, 157, 167
misappropriation of trust

property, 172–3, 225–6,
231–2, 253

negligence, 33, 138, 150–1
unauthorised disposition,

225–6, 231–2, 245
duties, 33–6, 121

account, 122, 210
duty of care; see negligence
fiduciary duty; see disloyalty
good faith as narrower than in

English trusts, 269
fiduciary duty as narrower

than in English trusts, 269
investment selection decisions,

132, 138–9
standard of care, 151

insolvency
insolvency of trustees, 30,

179–80, 209–10, 245–7, 250
priority in, 250

remedies
compensation, 36, 138, 151,

173, 210, 231–2
disgorgement of profits, 36–7,

157, 272
injunctive relief, 37
real claims against trust

property, 38
rescission, 37–8, 225–6, 231–2,

242, 244–6
remedies for breach, 36–8, 138

restoration, 138, 151
return of property, 173

removal, 120–2, 139, 151
trust

agency compared, 102–3
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appointment of supervisors,
caretakers, and agents,
20, 42–3

beneficial interest security-issuing
trusts, 43

beneficiaries’ meetings, 39–40
commercial applications of, 44
company law features of, 38
creation, 28–30, 101–4, 112
creditors and, 29, 31
defined, 28–9, 102
formality, 28, 102
history

enactment of Japanese Trust Act
(1922), 12, 15, 27, 46

enactment of Japanese Trust
Act (2006), 12, 19–21, 27–8

as model for others, 28, 46
trust companies and, 27

implied and inferred trusts and, 32–3
knowing receipt of trust property,

38, 242
limited liability trusts, 30–1, 43
mandates compared, 102
modification, consolidation, and

division of trusts, 40–1
non-commercial applications of,

44–5
ownership of property, 29
private purpose trusts, 270–1
registration, 23, 30
segregation of trust property, 30–2,

179–80, 210
self-declared trusts, 21, 64, 266–7
termination, 31–2, 113, 120–2,

225–6, 247, 250
third party protection (third party

purchasers of trust
property), 237, 239,
241, 244

third party wrongdoers, 38
tracing property, 225–6, 250, 253–4
trust property defined, 29

Korea; see South Korea

liquidation reports, 128
loan contracts, 217

mandatory contracts; see contracts of
mandate

Meiji Restoration, 10
misappropriation of trust property

China; see China
Hong Kong; see Hong Kong
Japan; see Japan
South Korea; see South Korea
Taiwan; see Taiwan

money, ownership of property and,
196–7, 201

negligence; see duty of care,
trustees–duty of care

nominal trusts, 8, 13–14, 74–5
numerus classus, 5, 48, 67, 98

obstacles to reception of trusts, 5, 22–6,
49–50, 60, 67–8, 71–4,
82–4, 85, 98, 259–60

passive trusts, 74–5
patrimony, 31, 53, 62, 88, 106,

221, 264
People’s Republic of China, see China
Principles of European Trust Law, 4
private purpose trusts, 21, 25, 270–1
privity, 109, 115, 118
property rights; see also trust property

agency versus trust, 216–17
cash, 196–7, 201
registration of, see registration
transfer of, 182, 191

proxies, 39
prudence; see also duty of care

delegation of judgement, 153–5
risky investments and, 141, 143, 148

quasi-mandate agreements, 179
Quistclose trusts, 189, 195

real subrogation, 52, 78–9, 88, 106,
228–30, 233–5, 247–8,
275–7

reasonable prudence, 135; see also duty
of care

recall right of, 185, 188, 192, 199–205,
213–14, 246
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reception of trusts
for asset management, 15–16, 27,

47, 82
historical overview, 4–5, 10–16, 27,

47, 63, 67–8, 80–2
nominal trusts, 13–14

registration of trust
China, 84, 95, 117
Japan, 23, 30
South Korea, 23, 51
Taiwan, 23, 72–4, 183–4

reimbursement of trustees, 31–2, 56
remedies, see specific laws

China, 92, 127, 144–6, 154, 164, 170,
177, 235–6, 242–3, 245–7

Hong Kong, 128–30, 148–50, 155,
171, 223–4, 236–7, 243,
245, 247

Japan, 36–8, 138, 151, 173, 225–6,
231–2, 242, 244–7, 250

South Korea, 57–60, 124, 141, 152,
159, 168, 174, 232–3, 242,
244, 246

Taiwan, 78, 125–6, 142, 154, 160,
169, 174–5, 233–5, 242,
244–6

trust, breach of;
personal claims against third

parties 38, 60, 97, 244,
274–5

personal claims against trustees
36–8, 78, 95, 138, 141,
144–6, 148–9, 151, 152,
154, 159–61, 164, 169–71,
173–5, 177, 213, Ch 12,
271–4

injunction 37
real claims against trust property

38, 78–9, 169, 173, 177,
210, 213–14, 220–1, 223–4,
228–31, 233–5, 242–3, 245,
247, 275–7

removal of trustees
China, 92, 127, 146, 154
Hong Kong, 128–30, 149–50, 155
Japan, 120–2, 139, 151
South Korea, 124, 141, 152
Taiwan, 125–6, 142

remuneration of trustees, 56, 78, 90
Republic of China; see Taiwan
Republic of Korea; see South Korea
rescission

China, 94–5, 97, 235–6, 242–3
Hong Kong 236–7
Japan, 37–8, 225–6, 231–2, 242
misappropriation of trust property,

225
protection of third party purchasers,

237–9, 241–2, 244–5
South Korea, 56–8, 232–3, 242
Taiwan, 242
unauthorised disposition 95, Ch 12

resulting trust, 61
return of property, 173, 177, 242–3, 244
right of exemption; see exemption,

right of
right of recall; see recall, right of
right of restoration

China, 145–6, 154, 177, 235–6
Hong Kong, 148–9, 177, 236–7
Japan, 36, 138, 151
South Korea, 56, 141, 152, 174
Taiwan, 78, 142, 174–5

risky investments
China, 142–7
Hong Kong, 148–50
Japan, 138–9
Korea, 140–1
Taiwan, 141–2

securities
securities investment funds

in China, 82
securities investment trust companies

in Taiwan, 64, 108
securitisation

of beneficial interests in Japan, 21, 29
of beneficial interests in Korea, 49
laws in Taiwan, 66

segregation of property
China, 88–9, 110, 202–3, 220–1,

262–3
Hong Kong 195, 222
insolvency of asset managers and

failure of, 202–3, 209–10
Japan, 29–32, 38, 210
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mandatory contracts and, 103
South Korea, 51, 106, 181, 211
Taiwan, 74, 200–1, 213

self-benefit trusts, 8, 182, 227
self-declared trusts

Japan, 21, 29–30, 64, 263–7
South Korea, 49, 263–7

sequential beneficial trusts (successive
giving), 20

settlors
assignment of rights by, 83
duties lacking in China, 87
monitoring of trustees by, 84
refusal to fund, 112–14, 117
rights in China of, 91–3, 266

South Korea
agency, 190–1, 197–8

brokers, 180
contracts of mandate, 104, 114–15,

139, 180–1, 197–8
gift contracts, 115
insolvency 180–1
termination of contracts, 115,

122–3, 152
voluntary trust termination and,

123
beneficiary

powers, 116
rights, 57–60, 116

Case 1
Alternative 1, 104–7, 114–16,

122–4
Alternative 2, 139–41
Alternative 3, 151–2

Case 2
Alternative 1, 139–41
Alternative 2, 151–2

Case 3
Alternative 1, 158–9
Alternative 2, 167–9
Alternative 3, 173–4

Case 4
Alternative 1, 180–1, 190–1
Alternative 2, 197

Case 5 210–13
Case 6

Alternative 1, 226, 232–3, 237–9,
241–2, 244, 246

Alternative 2, 247–8
Alternative 3, 250–1
Alternative 4, 254

trustees
as beneficiaries, 49
breach of trust

conflict of interest, 159, 168
negligence, 152
risky investments, 139–41
misappropriation of trust

property, 160, 173–4, 226,
232–3, 254

unauthorised disposition, 226,
232–3, 246

commercial trustees, 56
discretionary investment contracts

and, 133, 210–13
duties, 53–7, 62

duty of care, 53, 140, 152
investment selection decisions,

56, 133, 140–1
fiduciary duty

fiduciary duty as narrower
than in English trusts, 54,
168, 270

standard of care, 139–40, 152
insolvency

insolvency of trustees, 52, 210,
213, 245–8, 250–1

priority in, 250
liabilities of trustees, 52–7, 141,

152, 168, 174, 213
licensing, 106
powers, 53–7
remedies for breach of trust, 168,

174, 232–3
compensation, 141, 151, 168,

174, 213, 232–3
disgorgement of profits, 158,

168, 272
real claims against trust property,

213, 232–3, 247–8, 250–1
rescission, 237–8, 242, 244, 246

removal, 124, 141, 152
remuneration, 56

trust
broadening trust application in,

17, 46
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South Korea (cont.)
contract law and, 49
creation, 49, 105–7
creditors and, 50, 52–3, 250–1
dual ownership, 57–8
formality, 49
history

enactment of Korean Trust Act
(1961), 4, 12, 46

enactment of Korean Trust Act
(2011), 12, 46–8

influence of Japan on, 46
revision of Korean Trust Act

(1961); see Korean Trust
Act (2011)

influence of Japan on, 11, 16
knowing receipt of trust property,

242
nominal trusts in, 14
ownership of trust property, 105
private purpose trusts, 270–1
prohibited trusts under, 50–1
property-holding devices, 13
registration, 23, 51
reimbursement, 56
segregation of trust property, 51,

106, 181
self-declared trusts, 49, 266–7
termination, 60–1, 116, 123, 226,

247–8, 250–1
third party protection (third

party purchasers of trust
property), 237, 239,
241, 244

third party wrongdoers, 60
tracing property, 226, 247–8,

250–1, 254
trust property defined, 51–3
trusts defined, 48

specified rights, 48
subrogation, 52, 78–9, 88, 96, 106,

228–31, 233–5, 247–8,
275–7

succession planning, 3, 21, 25, 45, 47
successive giving (sequential beneficial

trusts), 20
surcharge of accounts, 171, 236
suretyships, 187

Taiwan, 11, 17–18
agency, 181–2, 198–9
Case 1

Alternative 1, 107–8, 116–17
Alternative 2, 124–6
Alternative 3, 133

Case 2
Alternative 1, 141–2
Alternative 2, 153

Case 3
Alternative 1, 159–61
Alternative 2, 169–70
Alternative 3, 174–5

Case 4
Alternative 1, 181–5, 191–2
Alternative 2, 198–201

Case 5, 213–14
Case 6

Alternative 1, 227–8, 233–5, 238,
240–2, 244–6

Alternative 2, 248
Alternative 3, 251–2
Alternative 4, 254

trustees
breach of trust

conflict of interest, 76–7,
159–61

disloyalty, 159–61, 169–70
negligence, 75, 142, 153
misappropriation of trust

property, 174, 213, 227–8,
233–5, 254

risky investments and, 142
unauthorised disposition,

227–8, 233–5, 246
damages to trustee for removal, 126
duties, 75–7

account, 125
duty of care; see negligence
fiduciary duty; see disloyalty
good faith, 169

good faith as narrower than
in English trusts, 269

standard of care, 75, 142, 153
insolvency

insolvency of trustees, 68, 74,
182–5, 192, 199–201

priority in, 251–2
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investment selection decisions,
133, 141–2

remedies
compensation for loss, 78, 142,

153, 169, 174–5, 213,
233–5

disgorgement of profits, 78, 213,
272–3

real claims against trust
property, 78–9, 169,
213–14, 227–8, 233–5

remedies for breach, 78, 153,
169, 227–8, 233–5

removal, 125, 142, 153
trust

agency compared, 191
creation, 70–1, 107–8, 116, 182,

191–2, 199
creditors and, 68, 74, 77–8
defined, 65, 70, 107
formality, 71
history

enactment of Taiwanese Trust
Enterprise Act, 65

enactment of Taiwanese Trust
Law, 12, 63, 65

difficulties in reception, 67–70
knowing receipt of trust property,

242
nominal trust, 74–5
ownership of property, 67, 143
protection of third parties, 238,

240–1, 244
registration, 23, 72–4, 182–5,

183–4
revocation of trusts, 151
segregation of trust property, 74,

182–5, 200–1, 213
termination of trusts, 124–6, 185,

227–8
tracing property, 248, 251–2,

254
taking of accounts, see compensation
tax laws, 66, 68
termination of trusts

China, 126–8, 193, 248–9, 252
Hong Kong, 130–1, 136, 150, 155,

252–3

Japan, 113, 120–2, 247, 250
South Korea, 60–1, 116, 123, 247–8,

250–1
Taiwan, 124–6, 185, 248

terminology issues, 8
third party purchasers in bad faith,

242–7
third party, protection of

China; see China
Hong Kong; see Hong Kong
Japan; see Japan
South Korea; see South Korea
Taiwan; see Taiwan

torts, 38, 234
tracing, 236, 255–6, 275

civil law compared, 96
Hong Kong, 223–4

transplantation of trusts; see obstacles
to reception of trusts

Trento trust project, 7
trust caretakers, 20, 42–3; see Japan;

Korea
trust companies

China, 80–1
Japan, 15–16, 27
South Korea, 106
Taiwan, 63–5, 108, 214

trust contracts, 49, 71, 82–3
trust enterprises; see trust companies

(Taiwan)
trust funds, 104
trust property; see also property rights

defined, 29, 51
in self-declared trusts, 29, 49
real subrogation of, 52, 78–9, 88, 96
registration; see registration
segregation of, 30, 53, 74, 78–9, 87–9,

106, 210–11, 213, 220–2,
263–7

transfer of, 22, 73, 84–8, 113, 116,
118–20, 191, 262–3

unauthorised disposition of, 94,
226, 229

trust supervisors, 20, 42–3; see Japan;
Korea

trustees
as beneficiaries, 49
delegation by, 35–6, 55, 73
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trustees (cont.)
duties, 267–71

China, 89–92, 142–7, 162–3
duty of care, 19
China, 143–4, 154, 162–3

Hong Kong, 148, 155
Japan, 138, 151
South Korea, 140, 152
Taiwan, 142, 153

fiduciary duty; see duty of loyalty
Hong Kong, 165, 171
Japan, 33–6, 138, 151, 157–8, 167,

173
South Korea, 53–7, 62, 140, 152,

159, 168, 174, 177
standard of care, 135, 139, 142–4,

148, 152, 154–5
Taiwan, 75–7, 141–2, 153, 159, 174

insolvency of, 30, 52, 68
liabilities of, 143–4, 148, 151–2
monitoring by settlors of, 84
patrimonies of, 265
personal assets and, 43, 66
reimbursement, 31–2, 56
removal of; see removal of trustees
rescission, role in, 59–60
who can be, 85

trusts; see also civil law trusts and
specific laws

agency compared, 109–12, 191
defined, 28, 48, 182, 185
England; see English trusts
essential elements, 24–6
formality, 111, 117–20
mandate compared, 102–3
nominal trusts; see nominal trusts
property ownership, agency

compared, 216–17
termination, 60–1, 116, 123
third party, protection of, 237, 239,

241, 244
third party wrongdoers, 38, 60, 97,

274–5
tracing property; see tracing
transplantation of; see obstacles to

reception of trusts
trust funds, 51–3
variation, 132–4

unauthorised disposition,
see misappropriation of
trust property; specific laws

unjust enrichment, 60–1
unspecified money trusts, 211
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