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Global Public Interest in International Investment Law

The strengths of international investment law – above all, a strong

focus on investor interests and an effective adjudication and

enforcement system – also entail its weaknesses: it runs the danger of

impeding or even sanctioning the host states’ legitimate regulatory

interests and ignoring other fields of public international law. How

does it cope with public interest concerns such as human rights, the

environment, or the fight against corruption? At the heart of this book

lies a fresh approach towards a general theory of such global public

interest considerations in the investment realm. Delineating how and

why those considerations matter, and why the current system does not

accommodate them properly, Andreas Kulick fleshes out general

principles and customary international law as defences the host state

may raise against alleged investor rights infringements, and promotes

proportionality as the appropriate balancing mechanism.
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D 21

www.cambridge.org/9781107021761
www.cambridge.org


Cambridge University Press & Assessment
978-1-107-02176-1 — Global Public Interest in International Investment Law
Andreas Kulick 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Contents

Foreword page xiii

Acknowledgments xv

Table of Cases xvii

Table of Treaties and Other Documents xxvi

1 Introduction 1

Part I Towards the Global Public Interest theory

2 The “internationalization” of international

investment law 11

A. A first glance at Article 42(1) ICSID 12

1. Context: general principle of Article 42 ICSID is

freedom of choice 12

2. Possible cases in which international law may

be applicable under Article 42 ICSID 13

3. International law as applicable even in case of

an exclusive choice of domestic law according

to Article 42(1) first sentence ICSID 14

B. Drafting history of Article 42(1) second sentence

ICSID 15

C. The role of BITs in international investment law 17

1. BITs as a recent phenomenon 17

2. Codification and promotion of international

law through BITs 18

D. The relationship of domestic law and

international law 19

vii

www.cambridge.org/9781107021761
www.cambridge.org


Cambridge University Press & Assessment
978-1-107-02176-1 — Global Public Interest in International Investment Law
Andreas Kulick 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

viii contents

1. Preliminary remarks 19
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Foreword

International investment agreements (otherwise known as BITs) deal,

mostly if not exclusively, with the protection of foreign investment, and

are generally seen as doing so from the perspective of investor rights.

As it happens, unlike human rights treaties, they are not articulated as

conferring substantive individual rights. But when combined with the

powerful procedural tool of investor–state arbitration, that is their effect.

However, as experience has shown and as fierce opposition to the creation

of a multilateral framework has demonstrated, investment disputes often

engage matters of the public interest, e.g. human rights, corruption, reg-

ulation of waste or chemicals, or more generally the environment. It is

an unresolved question how well investment Tribunals are taking such

factors into account.

Andreas Kulick, who has studied at Freiburg, Geneva, Berlin, New York

and has received a Ph.D. from the University of Tübingen, finished the

thesis on which this book is based at Cambridge’s Lauterpacht Centre. At

the heart of his work is the (current and potential) influence of what he

calls, in capitals, the Global Public Interest on international investment

law and on the jurisprudence of the Tribunals. Borrowing from the Global

Administrative Law movement and from Constitutionalization theory, he

sees investment law as public law. Basing himself on a comparative analy-

sis with European law and the European Convention on Human Rights, he

argues that general (customary) international law and general principles

of law can be employed by the host State as defences against investment

claims; these should be balanced against each other according to the

principle of proportionality. Of particular interest is how the defence of

necessity (ILC Articles on State Responsibility, Article 25) has been used

(or rejected) by the Tribunals as a means to serve the public interest.

xiii
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xiv foreword

His book seeks to draw out the pressing need for including public

interest considerations in the realm of international investment law and

to identify the challenges this entails. He focuses on three examples that

epitomize this challenge: human rights, the environment and corruption.

Capitalised Concepts are not without their difficulties, and this is cer-

tainly true of the Global Administrative Law, which seems to posit a

system of vires and nullity without any of the accompanying institutions

or procedures of review. In the common law tradition, at least, modern

administrative law was the consequence, not the cause, of such institu-

tions and procedures. On the other hand, international law went for much

of its life with few or no institutions and with rudimentary procedures,

yet it managed to generate general and constraining ideas. There is no

reason to assume such potentiality has disappeared. While one might pre-

fer to induce public interest on a case-by-case basis, a more a priori method

may serve – and certainly Andreas Kulick presents a good argument for it.

This is a welcome addition to the literature on international investment

law at a time when the general and the particular are actively contesting

the field.

James Crawford

Lauterpacht Centre for International Law

University of Cambridge
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Société Ouest Africaine des Bétons Industriels v. Senegal (ICSID Case

No. ARB/82/1), Award, February 25, 1988, ICSID Review – FILJ, 4 (1989),

125 25

Southern Pacific Properties (Middle East) Limited v. Arab Republic of

Egypt (ICSID Case No. ARB/84/3), Award, May 20, 1992, ICSID Reports, 3

(1992), 189 14, 25, 31, 47, 199, 212, 259

Suez, Sociedad General de Aguas de Barcelona SA, and Vivendi

Universal SA, and AWG Group v. The Argentine Republic (ICSID Case

No. ARB/03/19), Decision on Liability, July 30, 2010 44

Tecnicas Medioambientales Tecmed SA v. The United Mexican States

(ICSID Case No. ARB (AF)/00/2), Award, May 29, 2003 183–84, 206,

208, 237, 245–46, 262–66, 274–76, 278, 298

Tokios Tokelés v. Ukraine (ICSID Case No. ARB/02/18), Decision on

Jurisdiction, April 29, 2004 323, 333

Tradex Hellas SA v. Republic of Albania (ICSID Case No. ARB/94/2),

Award, April 29, 1999, ICSID Review – FILJ, 15 (2000), 197 31–32, 47

Wena v. Egypt, Decision on Application for Annulment, February 5,

2002, ILM, 41 (2002), 933 19, 33, 35–41, 43–44, 46, 48, 50, 111, 314,

327

World Duty Free Company Limited v. the Republic of Kenya (ICSID Case

No. Arb/00/7), Award of the Tribunal, October 6, 2006 77, 315–20,

323–24, 326–31, 333, 336, 339–40

NAFTA cases

Archer Daniels Midland Company and Tate & Lyle Ingredients

Americas, Inc. v. United Mexican States (ICSID Case No. ARB (AF)/04/5

(NAFTA)), Award, November 21, 2007 142

www.cambridge.org/9781107021761
www.cambridge.org


Cambridge University Press & Assessment
978-1-107-02176-1 — Global Public Interest in International Investment Law
Andreas Kulick 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

table of cases xxi

Corn Products International, Inc. v. United Mexican States (ICSID Case

No. ARB (AF)/04/1 (NAFTA)), Decision on Responsibility, January 15,

2008 142–43, 145, 166

Glamis Gold, Ltd. v. United States of America, Award, June 8, 2009,

NAFTA, available at www.state.gov/s/l/c10986.htm 181–85, 303–04

Int’l Thunderbird Gaming Corp. v. United Mexican States, 2006 WL

247692 (separate opinion of Thomas W. Wälde), January 26,
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