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By considering the extent to which a coherent body of common evidentiary
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John Jackson and Sarah Summers chart this development with particular ref-
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the European Court of Human Rights and to the attempts in the new interna-
tional criminal tribunals to fashion agreed approaches towards the regulation
of evidence.
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Foreword

Prior to the middle of the twentieth century, criminal procedure was essentially
a branch of national law. It had developed into two systems regarded as fun-
damentally different: the ‘sport-match model’ of the common law which was
party-driven and where the judge’s role was akin to that of an umpire; and the
‘drill model’ of the civil law whereby the judge was responsible for finding the
true facts. As far as evidence was concerned, the common law was characterised
by detailed regulations and exclusionary rules, whereas the continental system
adhered more strongly to the principle of free proof. These systems appeared
to be irreconcilably opposed to each other, which is one of the reasons why
it proved extremely difficult to pass treaties on mutual assistance in criminal
matters between the United States and European states — Switzerland managed
to conclude such a treaty in 1975, while it took until 2003 for Germany to
achieve the same result.

Two developments in particular led to this branch of the law assuming
importance at an international level: the emergence of international criminal
proceedings, starting with the Nuremberg and Tokyo trials and culminating
in the establishment of a permanent International Criminal Court on the one
hand, and the development of a regional and international case law on the basis
of human rights’ instruments on the other. Regarding international criminal
tribunals, it was necessary to find solutions which would be truly international
and could find acceptance both in countries adhering to the common law system
and those following the European continental tradition. In the area of human
rights, it was initially the European Commission and Court of Human Rights
which were faced with the challenge of applying fair trial standards in a way
that would make sense in the United Kingdom, Ireland and Malta, as well as in
France, Germany and Italy.

This book dares to take up the formidable task of providing a theoretical
foundation for this development, focusing on the law of evidence. John Jackson
and Sarah Summers approach the task with awe-inspiring thoroughness and
profound depth. They begin by analysing the current state of criminal pro-
ceedings in a historical and comparative perspective and go on to analyse the
possibilities of an international law of evidence which exists between the two
poles: ‘a new framework is being built across the different legal cultures [which]
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XV Foreword

is not rooted in one more than the other’ Rather than sticking to traditional
concepts they find the solution in the respect for fairness, that is, the active
participation of the defence in the proceedings as a whole. While this approach
is generally shared by the European Court of Human Rights, they uncover a
surprising amount of inherent contradictions and other shortcomings in its
case law.

This book provides a rare insight into the workings of criminal proceedings,
the interests and values involved and their interplay. It will set a foundation for
further studies both in the area of criminal procedure, international as well as
domestic, but also in the field of internationally binding rules of fundamen-
tal rights. No scholar undertaking research in these matters can ignore this
monumental work.

Judge Stefan Trechsel
The Hague, January 2011
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Preface and acknowledgements

Although the law of evidence has traditionally been treated as a common
law subject confined to national borders, there has been a growing aware-
ness across the common law and civil law world about the need for dif-
ferent systems to adopt common approaches towards criminal evidence as
national systems cooperate with each other to combat transnational crime. The
subject is also attracting growing recognition in international human rights
law as bodies such as the European Court of Human Rights (ECtHR) have
begun to develop common evidentiary standards to be applied across national
boundaries. At the same time, the conflicts that led to grave crimes against
humanity in the Balkans, Rwanda and other conflict zones have compelled the
international community to bring those responsible to justice by developing
systems of procedure and evidence that are acceptable across different legal
traditions.

This book examines these attempts to find common approaches towards
issues of criminal evidence across different national boundaries and legal tra-
ditions. Each of us has been following these developments for some time. As a
teacher of the law of evidence at Queen’s University Belfast John Jackson became
interested in them as he witnessed the impact that the ECtHR was having on
common law systems of evidence. Sarah Summers began to become interested
in criminal evidence when she was working on her published doctoral thesis
on the development of fair trials rights in Europe. Although originally from
Scotland, she presently teaches criminal law and procedure at the University
of Zurich. We decided to bring our experience of common law and civil law
jurisdictions together to examine the evolution of common evidentiary stan-
dards in Europe and in the international criminal tribunals. We have tried
to reflect case law and other legal developments up to the end of December
2010.

John would like to thank the British Academy for the award of a two-year
research leave fellowship from 2006 to 2008 which enabled much of the work
to be carried out and to thank the School of Law at University College Dublin
for enabling him to continue the work through to its final stages. He would
also like to thank Laura McMahon for research assistance, Jill Hunter and her
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colleagues in the University of New South Wales School of Law for all their
hospitality while he held a professorial visiting fellowship there in February
and March 2007 and Giovanni Sartor, Ana Vrdoljak and other colleagues in the
Department of Law at the European University Institute for their hospitality
while he was a senior Fernand Braudel fellow there from September 2007 to June
2008.

Sarah would like to thank the School of Law at the University of Zurich
for enabling her to work on this project and Andreas Donatsch and Christian
Schwarzenegger in particular for their support.

Thanks are due to Mirjan Damaska, William Twining and Stefan Trechsel for
providinginspiration for the project. We owe debts to many scholars whose work
and comments provided us with important insights as our work progressed. It
would be difficult to name all of them, but we are particularly grateful to: Ron
Allen, Sararard Arquint, Gideon Boas, Rosemary Byrne, Craig Callen, Antonio
Cassese, Mirielle Delmas-Marty, Gary Edmond, Lindsay Farmer, Richard Fried-
man, Mark Findlay, Hock Lai Ho, Jill Hunter, Maximo Langer, Robin Lo6f, Jim
Murdoch, Andrew Paizes, Hannah Quirk, Mike Redmayne, Michael Risinger,
Andrew Roberts, Paul Roberts, P. J. Schwikkard, Chris Taylor, Peter Tillers and
John Spencer.

We would like to thank Jean Allain for introducing us to a number of practi-
tioners at the international criminal tribunals and Michael O’Boyle for facilitat-
ing John’s visit to the European Court of Human Rights in April 2008. A number
of practitioners and judges gave up their time to talk to us about the approaches
of different international courts and tribunals. We would like to thank par-
ticularly Graham Blewitt, Nicolas Bratza, Teresa Doherty, Norman Farrell,
Fabricio Guerglia, David Hunt, Gabrielle MacIntyre, Catherine Marchi-Uhel,
Peter Murphy, Egbert Myjer, Geoffrey Nice, Michael O’Boyle, Kate O’Regan,
Eugene O’Sullivan, Alphons Orie, Navaneethem Pillay, Ken Roberts, Phillip
Weiner, Stefan Trechsel and Bostjan Zupancic.

We were able to air ideas emerging from our work on a number of occasions
and we would like to thank all those who participated in workshops and seminars
atthe Schools of Law at the University of Aberdeen, the University of Cape Town,
University College Dublin, the University of New South Wales, Nottingham
Trent University, Queen’s University Belfast and the National University of
Singapore, at the Department of Law at the EUI and at the Dutch Supreme
Court. As our work began to take shape a number of scholars generously gave
up their time to comment on draft chapters. Robert Bloom, Sean Doran, Fiona
de Londras, Ed Imwinkelried, Maximo Langer, Yassin M’Boge, Hannah Quirk,
Paul Roberts and Chris Taylor read one or more chapters and the book has
benefited from their assistance.

We would also like to thank the staff at Cambridge University Press, and in
particular Sinead Moloney, for their patience as we broke a number of deadlines
in trying to complete the work and for working so hard to ensure the book
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