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Although there are many texts on the law of evidence, surprisingly few are

devoted specifically to the comparative and international aspects of the subject.

The traditional view that the law of evidence belongs within the common

law tradition has obscured the reality that a genuinely cosmopolitan law of

evidence is being developed in criminal cases across the common law and civil

law traditions.

By considering the extent to which a coherent body of common evidentiary

standards is being developed in both domestic and international jurisprudence,

John Jackson and Sarah Summers chart this development with particular ref-

erence to the jurisprudence on the right to a fair trial that has emerged from

the European Court of Human Rights and to the attempts in the new interna-

tional criminal tribunals to fashion agreed approaches towards the regulation

of evidence.
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Foreword

Prior to the middle of the twentieth century, criminal procedure was essentially

a branch of national law. It had developed into two systems regarded as fun-

damentally different: the ‘sport-match model’ of the common law which was

party-driven and where the judge’s role was akin to that of an umpire; and the

‘drill model’ of the civil law whereby the judge was responsible for finding the

true facts. As far as evidence was concerned, the common law was characterised

by detailed regulations and exclusionary rules, whereas the continental system

adhered more strongly to the principle of free proof. These systems appeared

to be irreconcilably opposed to each other, which is one of the reasons why

it proved extremely difficult to pass treaties on mutual assistance in criminal

matters between the United States and European states – Switzerland managed

to conclude such a treaty in 1975, while it took until 2003 for Germany to

achieve the same result.

Two developments in particular led to this branch of the law assuming

importance at an international level: the emergence of international criminal

proceedings, starting with the Nuremberg and Tokyo trials and culminating

in the establishment of a permanent International Criminal Court on the one

hand, and the development of a regional and international case law on the basis

of human rights’ instruments on the other. Regarding international criminal

tribunals, it was necessary to find solutions which would be truly international

and could find acceptance both in countries adhering to the common law system

and those following the European continental tradition. In the area of human

rights, it was initially the European Commission and Court of Human Rights

which were faced with the challenge of applying fair trial standards in a way

that would make sense in the United Kingdom, Ireland and Malta, as well as in

France, Germany and Italy.

This book dares to take up the formidable task of providing a theoretical

foundation for this development, focusing on the law of evidence. John Jackson

and Sarah Summers approach the task with awe-inspiring thoroughness and

profound depth. They begin by analysing the current state of criminal pro-

ceedings in a historical and comparative perspective and go on to analyse the

possibilities of an international law of evidence which exists between the two

poles: ‘a new framework is being built across the different legal cultures [which]
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xv Foreword

is not rooted in one more than the other’. Rather than sticking to traditional

concepts they find the solution in the respect for fairness, that is, the active

participation of the defence in the proceedings as a whole. While this approach

is generally shared by the European Court of Human Rights, they uncover a

surprising amount of inherent contradictions and other shortcomings in its

case law.

This book provides a rare insight into the workings of criminal proceedings,

the interests and values involved and their interplay. It will set a foundation for

further studies both in the area of criminal procedure, international as well as

domestic, but also in the field of internationally binding rules of fundamen-

tal rights. No scholar undertaking research in these matters can ignore this

monumental work.

Judge Stefan Trechsel

The Hague, January 2011
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Preface and acknowledgements

Although the law of evidence has traditionally been treated as a common

law subject confined to national borders, there has been a growing aware-

ness across the common law and civil law world about the need for dif-

ferent systems to adopt common approaches towards criminal evidence as

national systems cooperate with each other to combat transnational crime. The

subject is also attracting growing recognition in international human rights

law as bodies such as the European Court of Human Rights (ECtHR) have

begun to develop common evidentiary standards to be applied across national

boundaries. At the same time, the conflicts that led to grave crimes against

humanity in the Balkans, Rwanda and other conflict zones have compelled the

international community to bring those responsible to justice by developing

systems of procedure and evidence that are acceptable across different legal

traditions.

This book examines these attempts to find common approaches towards

issues of criminal evidence across different national boundaries and legal tra-

ditions. Each of us has been following these developments for some time. As a

teacher of the law of evidence at Queen’s University Belfast John Jackson became

interested in them as he witnessed the impact that the ECtHR was having on

common law systems of evidence. Sarah Summers began to become interested

in criminal evidence when she was working on her published doctoral thesis

on the development of fair trials rights in Europe. Although originally from

Scotland, she presently teaches criminal law and procedure at the University

of Zurich. We decided to bring our experience of common law and civil law

jurisdictions together to examine the evolution of common evidentiary stan-

dards in Europe and in the international criminal tribunals. We have tried

to reflect case law and other legal developments up to the end of December

2010.

John would like to thank the British Academy for the award of a two-year

research leave fellowship from 2006 to 2008 which enabled much of the work

to be carried out and to thank the School of Law at University College Dublin

for enabling him to continue the work through to its final stages. He would

also like to thank Laura McMahon for research assistance, Jill Hunter and her
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for enabling her to work on this project and Andreas Donatsch and Christian

Schwarzenegger in particular for their support.

Thanks are due to Mirjan Damaška, William Twining and Stefan Trechsel for

providing inspiration for the project. We owe debts to many scholars whose work

and comments provided us with important insights as our work progressed. It

would be difficult to name all of them, but we are particularly grateful to: Ron

Allen, Sararard Arquint, Gideon Boas, Rosemary Byrne, Craig Callen, Antonio

Cassese, Mirielle Delmas-Marty, Gary Edmond, Lindsay Farmer, Richard Fried-

man, Mark Findlay, Hock Lai Ho, Jill Hunter, Máximo Langer, Robin Lööf, Jim

Murdoch, Andrew Paizes, Hannah Quirk, Mike Redmayne, Michael Risinger,

Andrew Roberts, Paul Roberts, P. J. Schwikkard, Chris Taylor, Peter Tillers and

John Spencer.

We would like to thank Jean Allain for introducing us to a number of practi-

tioners at the international criminal tribunals and Michael O’Boyle for facilitat-

ing John’s visit to the European Court of Human Rights in April 2008. A number

of practitioners and judges gave up their time to talk to us about the approaches

of different international courts and tribunals. We would like to thank par-

ticularly Graham Blewitt, Nicolas Bratza, Teresa Doherty, Norman Farrell,

Fabricio Guerglia, David Hunt, Gabrielle MacIntyre, Catherine Marchi-Uhel,

Peter Murphy, Egbert Myjer, Geoffrey Nice, Michael O’Boyle, Kate O’Regan,

Eugene O’Sullivan, Alphons Orie, Navaneethem Pillay, Ken Roberts, Phillip

Weiner, Stefan Trechsel and Boštjan Zupančič.

We were able to air ideas emerging from our work on a number of occasions

and we would like to thank all those who participated in workshops and seminars

at the Schools of Law at the University of Aberdeen, the University of Cape Town,

University College Dublin, the University of New South Wales, Nottingham

Trent University, Queen’s University Belfast and the National University of

Singapore, at the Department of Law at the EUI and at the Dutch Supreme

Court. As our work began to take shape a number of scholars generously gave

up their time to comment on draft chapters. Robert Bloom, Sean Doran, Fiona

de Londras, Ed Imwinkelried, Máximo Langer, Yassin M’Boge, Hannah Quirk,

Paul Roberts and Chris Taylor read one or more chapters and the book has

benefited from their assistance.

We would also like to thank the staff at Cambridge University Press, and in

particular Sinead Moloney, for their patience as we broke a number of deadlines

in trying to complete the work and for working so hard to ensure the book

www.cambridge.org/9781107018655
www.cambridge.org


Cambridge University Press & Assessment
978-1-107-01865-5 — The Internationalisation of Criminal Evidence
John D. Jackson , Sarah J. Summers 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

xviii Preface and acknowledgements

was published. Finally, we would like to thank our partners and families for

showing remarkable forbearance as the project ate up more time than we ever

imagined.

John D. Jackson

University College Dublin

Sarah J. Summers

University of Zurich

www.cambridge.org/9781107018655
www.cambridge.org


Cambridge University Press & Assessment
978-1-107-01865-5 — The Internationalisation of Criminal Evidence
John D. Jackson , Sarah J. Summers 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Abbreviations

AC Appeal Cases

ACHR American Convention on Human Rights

ACtHR American Court of Human Rights

AJ Alberta Judgments (Canada)

All ER All England Law Reports

BCLR Butterworths Constitutional Law Reports (South Africa)

BGE Decisions of the Federal Court (Switzerland)

BGH Federal Court (Germany)

BGHSt Federal Criminal Court (Germany)

BHRC Butterworths Human Rights Cases

BVerfG Federal Constitutional Court (Germany)

CC Criminal Code

CCC Canadian Criminal Cases

CCP Code of Criminal Procedure

CD Collection of Decisions of the European Commission of

Human Rights

Ch Chapter

CJ Chief Justice

CLR Commonwealth Law Reports

Cox CC Cox’s Criminal Cases

CR Criminal Reports (Canada)

Cr App R Criminal Appeal Reports

Crim LR Criminal Law Review

dec. decision

DLR Dominion Law Reports (Canada)

DPP Director of Public Prosecutions

DR Decisions and Reports of the European Commission of

Human Rights

ECHR European Convention for the Protection of Human Rights and

Fundamental Freedoms

ECommHR European Commission of Human Rights

ECR European Case Reports

www.cambridge.org/9781107018655
www.cambridge.org


Cambridge University Press & Assessment
978-1-107-01865-5 — The Internationalisation of Criminal Evidence
John D. Jackson , Sarah J. Summers 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

xx Abbreviations

ECtHR European Court of Human Rights

EHRR European Human Rights Reports

EIO European Investigation Order

EU European Union

EUI European University Institute

EWCA Court of Appeal of England and Wales

EWHC High Court of England and Wales Decisions

GC Grand Chamber, ECtHR

HCJAC High Court of Justiciary, Appeal Court (Scotland)

HM Advocate Her Majesty’s Advocate, His Majesty’s Advocate

HMSO Her Majesty’s Stationery Office

HRC Human Rights Committee, United Nations

IACtHR Inter-American Court of Human Rights

ICC International Criminal Court

ICCPR International Covenant on Civil and Political Rights

ICTR International Criminal Tribunal for Rwanda

ICTY International Criminal Tribunal for the Former Yugoslavia

ILRM Irish Law Reports Monthly

IR Irish Reports

LJ Lord Justice

NICC Northern Ireland Crown Court

NStZ Neue Zeitschriftfür Strafrecht

OJ Official Journal of the European Union

OTP Office of the Prosecutor, ICTY

PACE Police and Criminal Evidence Act 1984

QB Queen’s Bench Division, Law Reports

R Regina

RPE Rules of Procedure and Evidence, ICTY

SCC Supreme Court of Canada

SCCR Scottish Criminal Case Reports

SCR Supreme Court Reports (Canada)

SCSL Special Court for Sierra Leone

SCt Supreme Court Reporter

SLT Scots Law Times

TFEU Treaty on the Functioning of the European Union

UK United Kingdom

UKHL House of Lords, United Kingdom

UKPC UK Privy Council Decisions

UKSC UK Supreme Court

UN United Nations

UNCAT UN Convention against Torture and Other Cruel, Inhuman or

Degrading Treatment

US United States

www.cambridge.org/9781107018655
www.cambridge.org


Cambridge University Press & Assessment
978-1-107-01865-5 — The Internationalisation of Criminal Evidence
John D. Jackson , Sarah J. Summers 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

xxi Abbreviations

USA United States of America

USSC US Supreme Court

WLR Weekly Law Reports

YB Yearbook of the European Convention on Human Rights

www.cambridge.org/9781107018655
www.cambridge.org


Cambridge University Press & Assessment
978-1-107-01865-5 — The Internationalisation of Criminal Evidence
John D. Jackson , Sarah J. Summers 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Table of international cases

A and others v. United Kingdom [GC], no. 3455/05, 19 February 2009 297

Abas v. Netherlands (dec.), no. 27943/95, 26 February 1997 250, 251

AG v. Malta (dec.), no. 16641/90, 10 December 1991 224

AH v. Finland, no. 46602/99, 10 May 2007 340

Airey v. Ireland, 9 Oct. 1979, Series A no. 32 184

AL v. Finland, no. 23220/04, 27 January 2009 340

Alban-Cornejo v. Ecuador, 22 November 2007, Series C no. 171 380

Aliev v. Ukraine, no. 781/1997, 7 August 2003, UN Doc.

CCPR/C/78/D/781/1997 277

Al-Khawaja and Tahery v. United Kingdom, nos. 26766/05 and 22228/06,

20 January 2009 92, 95, 330, 336, 337, 339, 345, 354, 360

Allan v. United Kingdom, no. 48539/99, ECHR 2002-IX 175, 176, 177, 178,

179, 183, 255, 256, 258, 266

Allen v. United Kingdom (dec.), no. 76574/01, ECHR 2002-VIII 251

AM v. Italy, no. 37019/97, ECHR 1999-IX 340, 353

Ambrosini, de Massera and Massera v. Uruguay, no. R.1/5, 15 August 1979,

Doc. A/34/40, 124 219

Amutgan v. Turkey, no. 5138/04, 3 February 2009 281

AP, MP and TP v. Switzerland, 29 August 1997, Reports 1997-V, 1477 210,

220

Arenz v. Germany, No. 1138/2002, 24 March 2004, UN Doc.

CCPR/C/80/D/1138/2002 (2004) 82

Artico v. Italy, 13 May 1980, Series A no. 37 359

Artner v. Austria, 28 August 1992, Series A no. 242-A 87, 89, 90, 338

Arutyunyan v. Uzbekistan, no. 917/2000, 29 March 2004, UN Doc.

CCPR/C/80/D/917/2000 (2004) 82

AS v. Finland, no. 40156/07, 28 September 2010 340, 354

AS v. Poland (dec.), no. 39510/98, 9 October 2003 349

Asch v. Austria, 26 April 1991, Series A no. 203 87, 89, 90, 338, 340

Atlan v. United Kingdom, no. 36533/97, 19 June 2001 85, 300, 304

Austria v. Italy (Pfunders Case) (report), no. 788/60, 30 March 1963, (1963) 6

YB 740 218, 234, 235

Averill v. United Kingdom, no. 36408/97, ECHR 2000-VI 362

www.cambridge.org/9781107018655
www.cambridge.org


Cambridge University Press & Assessment
978-1-107-01865-5 — The Internationalisation of Criminal Evidence
John D. Jackson , Sarah J. Summers 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

xxiii Table of international cases

B v. Austria, 28 March 1990, Series A no. 175 96

Baegen v. Netherlands (report), attached to the judgment of 27 October 1995,

Series A no. 327-B 351, 352
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Göcmen v. Turkey, no 72000/01, 17 October 2006 165

Goodwin v. United Kingdom, 27 March 1996, Reports 1996-II 305

Gordon v. Jamaica, no. 237/1987, UN Doc. CCPR/C/46/D/237/1987 (1992)

234, 313

Gossa v. Poland, no. 47986/99, 9 January 2007 337

Grant v. Jamaica, no. 353/1988, UN Doc. CCPR/50/D/353/1988 (1994)

313

Gregory v. United Kingdom, 25 February 1997, Reports 1997-I, 296 231,

232

Guesdon v. France, no. 219/1986, 25 July 1990, No. 219/1986, UN Doc.

CCPR/C/39/D/219/1986 (1990) 83

H v. France, 24 October 1989, Series A no. 162-A 361

H v. United Kingdom (dec.), no. 15023/89, 4 April 1990 226

Haas v. Germany (dec.), no. 73047/01, 17 November 2005 349

Haci Özen v. Turkey, no. 46286/99, 12 April 2007 165, 166, 186, 187, 198

Hadjianastassiou v. Greece, 16 December 1992, Series A no. 252 82, 104,

237
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