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FOREWORD

In this study, Martin Dawidowicz examines one of the great, unresolved
questions of current international law: the position of third-party
countermeasures. The topic is a difficult and controversial one. The
construction of a multilateral public order is based not so much on
logic as some mixture of high hope and limited experience. The
construction may rest on the imposing pseudo-Roman columns of jus
cogens and obligations erga omnes — les grandes verticales — but these were
largely based on assertion rather than actual performance. It seems that
this ambitious construction may have reversed the Roman scheme that it
is society that requires and generates the law: ubi societas, ibi jus.
Nowadays it may seem that international law seeks to develop more
rapidly than international society may allow, including in the field of
communitarian law enforcement. However, as this study shows, the
position is not quite so bleak - the present state of play embodies hope,
no doubt, but also a deal of experience.

For the use of otherwise unlawful unilateral sanctions of a peaceful
character taken in defence of communitarian norms - i.e. third-party
countermeasures — is an increasingly common phenomenon in
international relations. They are often resorted to by a large (and
increasingly diverse) number of States acting in concert as part of a
broader strategy to deal with major assaults on multilateral public
order. There is much here that requires careful, thorough and sober
analysis. Martin Dawidowicz provides all this.

This is - remarkably - the first study on third-party countermeasures
in international law which addresses the topic in a systematic and
comprehensive way, based on the turbulent and even occasionally idio-
syncratic development of ideas on countermeasures in the International
Law Commission, resulting in the compromise ‘solution’ found in Article
54 ARSIWA. Both sides of the argument in this fraught debate are given
due consideration. The study rightly places emphasis on the greatest area
of uncertainty — State practice — which has received too little attention.
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X FOREWORD

This approach has yielded a substantial harvest which is presented for the
reader’s consumption in a lucid, thoughtful and convincing manner.
It makes a significant contribution to our understanding of the position
of third-party countermeasures in international law. In doing so, it
successfully challenges some widely held assumptions about the likely
impact of a regime of third-party countermeasures on international
relations.

Peace Palace, The Hague James Crawford
May 2016
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PREFACE

Popular legend has it that Jack Kerouac wrote On the Road in three
weeks, typing it almost nonstop in one big coffee-fuelled burst of creative
energy on a 120-foot scroll - replacing regular sheets of paper just
interrupted his flow - cooped up in a New York City apartment in
1951. At least this is what Kerouac said in 1959 when asked by TV talk-
show host Steve Allen about how long it had taken to write it: “Three
weeks’. ‘How many?’ replied Allen, adding, in disbelief, “That’s amazing!’
In reality, Kerouac’s book had a much longer and bumpier journey,
complete with multiple rewrites. And there were always roadblocks
slowing down his creative flow — sometimes even to a complete halt -
before sputtering off and gradually gaining steam again towards the final
destination. And so it is with this book. It has spent many years on the
road: from Oxford to Cambridge, Paris, New York, Washington, DC,
Geneva and, finally, back to Oxford.

This personal journey has benefitted from the guidance of many
companions along the way to whom I am much indebted. At Oxford,
Catherine Redgwell supervised the incipient seed of this work as a
master’s thesis with great care and infectious charm, and set me on my
way, in a northeasterly direction, on the X5 bus to Cambridge.

My arrival in Cambridge to complete a PhD thesis - of which this
book is an updated and substantially revised version — was generously
supported by the Gates Cambridge Trust and Trinity College, for which I
am most thankful. To add to my good fortune, I had the great privilege of
being supervised by Professor James Crawford, then Whewell Professor
of International Law (now judge of the ICJ). James opened up ever-new
horizons in characteristically succinct, but deeply profound and mean-
ingful, ways. He is an inspirational figure in many ways and not only in
matters of international law. I am deeply grateful for his guidance and
generous support.

My PhD thesis was examined by Professors Giorgio Gaja (now judge of
the ICJ) and Guglielmo Verdirame, who subjected it to a thorough and

xi
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xii PREFACE

searching analysis, and made thoughtful and perceptive comments which
are gratefully acknowledged. I would also like to extend my gratitude to
Santiago Villalpando, from whom, during my time in the UN Office of
Legal Affairs, I learnt a great deal about the workings of the Sixth (Legal)
Committee of the General Assembly and the International Law
Commission.

The book was completed during my time as Departmental Lecturer in
Public International Law at the University of Oxford. I am most thankful
to my Oxford colleagues Catherine Redgwell, Frank Berman, Dan
Sarooshi, Dapo Akande and Antonios Tzanakopoulos for providing
such a welcoming and intellectually stimulating environment in which
to complete this work. My gratitude also extends to Finola O’Sullivan,
Elizabeth Spicer and others at Cambridge University Press, not least for
so patiently allowing a seed of inspiration to take root and grow into a
tree of publication.

Finally, I am especially grateful to my family for their love and support
throughout the years and for making all of this possible. Above all, I am
grateful to Paz whose love and friendship has been the greatest gift of this
journey. This book is dedicated to her.

Oxford Martin Dawidowicz
May 2016 m.dawidowicz@law.oxon.org
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