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PREFACE

The aim of this book is to describe and explain the investment protection

standards typically contained in international investment agreements (IIAs) as

applied by investment tribunals. It will provide a basis for analysis, criticism and

argument. In this book we do not offer our own views on how investment

standards should be interpreted. Rather, we have collected, analysed and system-

atized the sometimes heterogeneous, if not contradictory, interpretations reached

by various investment tribunals. Thus, this book permits a stocktaking of how

tribunals have addressed arguments and interests of parties and stakeholders in

the area of investment arbitration. It is neither a critique of nor an apology for the

existing system.

Conspicuous features of tribunal practice are the inconsistencies and contradic-

tions encountered when interpreting key issues such as the scope of most-

favoured-nation (MFN) clauses, the elements of fair and equitable treatment

(FET), of umbrella clauses, the defining point of indirect expropriation. At the

same time, practice shows the harmonious interpretation of many other elements

of the main investment protection standards.

The absence of a fully consistent practice is due, at least in part, to a multitude

of bilateral investment treaties (BITs) and a few multilateral agreements with

investment chapters which reflect these standards with some variation. In add-

ition, we are dealing with decisions of a wide variety of mostly ad hoc arbitral

tribunals deciding specific cases.

Our aim has been to analyse these arbitral interpretations of different treaties by

focusing and concentrating on common underlying concepts expressed in often

varying language. This approach explains the structure of the book.

We have concentrated on the main protection standards contained in IIAs:

expropriation, FET, full protection and security, the non-discrimination standards

of national treatment and MFN, the prohibition of unreasonable and discrimin-

atory measures, umbrella clauses and transfer guarantees.

Each chapter provides an overview of the variations of language employed

by treaty-makers while stressing the common core of the respective standard. It

explains the origin of the standard and analyses the main conceptual issues,

focusing on the way tribunals have interpreted them. Each chapter discusses the

xvii
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relevant cases with quotations that illustrate how tribunals have actually addressed

the standard. An extensive, though not exhaustive, bibliography should guide the

reader to more specific aspects of the investment standards discussed in this book.

These features explain the book’s resemblance to a commentary on the main

investment protection standards.

The growing case-law in the field and the fact that some decisions and awards

remain confidential makes an exhaustive treatment impossible. We have strived to

keep the chapters current as of the end of 2018.

This book was made possible by the generous support of the Austrian Science

Fund which has funded research projects of Professor Reinisch on the interpret-

ation and application of international investment law. Research and project

assistants at the University of Vienna have made valuable contributions to this

book: in particular, Christina Knahr, Lukas Stifter, Aima Samatova, Jose Mag-

naye, Florentina Simlinger, Céline Braumann, Sara Mansour Fallah and Johannes

Tropper. The University of Vienna has granted a sabbatical to Professor Reinisch,

enabling him to finalize large parts of the manuscript during summer term

of 2018.

Vienna, June 2019

xviii Preface
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