
Index

‘accessories’, copyright protection of trade
marks and definition of, 179–183

access restrictions, technological protection
mechanisms and, 133–134

actionable subsidies (amber light subsidies),
81n.60

SCM violations and, 82–83
advertising, trade marks and, 145–147
AdWords, trade marks as, 145–147
Agreement on Trade-Related Aspects of

Intellectual Property (TRIPS). See also
TRIPS-plus obligations

Articles 7 and 8 ‘principles’ and
‘objectives’, 61–63

Article 31 good faith principle, 58–59
bad-fit intellectual property policies and,
76–78

calibration of interests in, 41–42
carve-outs from, 8–10
context and object and purpose of, 60–61
copyright framework in, 123–126,
126nn.50–51

database protections in, 4–7
disclosure requirements in, 197–200
dispute settlement provisions in, 24
enforcement provisions, 83–85
exclusive right to import and, 175–177
extensive protections beyond provisions
of, 8–10, 84n.77

fair use/fair dealing framework in,
135–139

free trade agreements and provisions of,
20–24, 30–36

incorporated treaties in relation to, 64–65
international framework for, 15
interpretation of, 43–67
inventive step criteria and, 97n.23
key features of, 24–30
minimum standards framework in,
19–20, 47–48

national law object and purpose in
relation to, 65–66

New Zealand patent terms and, 110n.84
open-textured terms in, 47n.17
ordinary meaning principle and, 59
overview, 8–10
parallel importation and, 160–162
patentable subject matter in, 94–99
patents and parallel imports and,
174–175

patent term extension in, 105–112
pharmaceutical patents and, 6n.17,
8n.25

preamble of, 63–64
rental rights and parallel importing and,
168–171

research and development subsidies in,
81

sector specificity absent in, 85–87
small market economies and, 90–91,
207–212

structural features of, 25–27
subject matter coverage in, 27–30,
94–99

trade marks criteria in, 17n.59, 144n.4,
149–150, 211–212

trade policies and, 21n.9, 121–123
traditional knowledge protection and,
187

treaty interpretation and rules of, 55–57
US and EU negotiations on, 4–7
as wealth transfer, 78–80

aircraft industry
dispute over subsidies for, 82–83
patents as subsidy equivalent in, 84

amber light subsidies, 81n.60
Anti-Counterfeiting Trade Agreement

(ACTA), plurilateral intellectual
property negotiations and, 12–13

ASEAN–Australia–New Zealand Free
Trade Agreement (AANZFTA),
20–24, 36–41

ASEAN member states, Singapore free
trade agreements and, 36–41
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ASEAN Patent Examination Co-operation,
98n.29

Australia
copyright protection in, 120–121,
129–130

creative sector copyright and parallel
importation and, 171–174

examination of patents in, 98
experimental use exemptions and
exceptions and, 112–115

fair use exceptions in, 139–141
invention definition in, 96n.17
parallel importing restrictions in,
168n.40

permitted acts exception to copyright
and, 139n.123

Singapore trade agreements with, 39–40
Australia-United States Free Trade

Agreement, 10n.36
authorship

parallel importation and creative sector
copyright, 129–130

scope of copyright law and, 118–123
automobile industry, parallel importing

and, 168–171

bad-fit intellectual property policies, small
market economies and, 76–78, 90–91

Berne Convention for the Protection of
Literary and Artistic Works, 6–7

calibration of interests in, 41–42
copyright protection in, 27–30, 123–126,
126nn.50–51

distribution rights and, 163–166
fair use/fair dealing in, 135–139
free trade agreements and, 30–36
industrial design copyright, 126–128
interpretation of, 43–47
national treatment principle and, 25–27
parallel importation and copyright
protection in, 162–163

quotations exception in,
137n.114–138n.114

small market economies and, 207–212
three-step test in, 123–126
trade protectionism in, 35n.101,
121–123

TRIPS Agreement structure and, 27–30,
64–65

Bhagwati, J., 31–33
bilateral investment treaties (BITs), 51–55
bilateral negotiations on intellectual

property, 12–13
most-favoured nation principle and,
35–36

New Zealand and Singapore free trade
agreements and, 36–41

scope of copyright law and, 118–123
small market economies and, 207–212
treaty interpretation and, 51–55

biological resources
disclosure requirements concerning,

197–200
public domain perspective concerning,

204–205
traditional knowledge protection and,

196–197
biotechnology, global value chain and local

innovation and, 99–105
Bolar exception
experimental use and, 112
patent term extension and, 106n.63

brand name goods
patent flexibility and, 104–105
trade mark law and, 145–147

Brazil
resistance to intellectual property

standards in, 4–7
second-use pharmaceutical patents and,

97n.26
broadcasts
copyright protection for, 126
New Zealand digital copyright legal

innovations and experiments and,
131–133

Brunei, P4 Agreement and, 36–41
business exemption, international disputes

concerning, 124–126

cable programmes
copyright protection for, 126
New Zealand digital copyright legal

innovations and experiments and,
131–133

calibration techniques
for development, 20–24
free trade agreements, 41–42
in intellectual property law, 10–12
in patent law, 93–94
in small market economies, 207–212

Canada
fair dealing exception in,

140n.129–141n.129
New Zealand trade relations with,

109n.83–110n.83
patent flexibility in, 104–105
patent law and sector specificity in,

85–87
patent term extension and regulatory

review in, 106n.63, 107–109
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Canada-Pharmaceuticals case
national law object and purpose and,
65–66

parallel importation and, 175–177
patent extension and regulatory review
and, 111–113

rules of treaty interpretation and,
55–57

TRIPS Articles 7 and 8 ‘principles’ and
‘objectives’ and, 61–63

carve-outs from TRIPS Agreement, 8–10
Center for the Study of the Public Domain,

128n.64
certainty principles, fair use/fair dealing

exception and, 137
Chile, P4 Agreement and, 36–41
China

resistance to intellectual property
standards in, 4–7

Singapore free trade agreements with,
36–41

China-Measures Affecting the Protection and
Enforcement of Intellectual Property
Rights (WTO), 51–55

climate change, failure to regulate carbon
emissions as subsidy, 83–85

clinical trials, innovation/intellectual
property nexus and, 72n.24

common law limitations
experimental use exemptions and
exceptions and, 112–115

fair use/fair dealing principles and, 137
subject matter of patents and, 94–99

communication technology, New Zealand
digital copyright legal innovations and
experiments, 131–133

‘communication work’, New Zealand
digital copyright legal innovations and
experiments and, 131–133

compulsory licence exception, parallel
importing and legitimate copy
requirement, 168–171

computer software
creative sector copyright and, 171–174
innovation/intellectual property nexus
concerning, 68–74

TRIPS Agreement protection of, 27–30
consumer protection laws

evidence-based policies and, 74–76
trade marks and, 145–147

context, object and purpose of TRIPS
Agreement and, 60–61

contract law, disclosure requirements and,
197–200

Convention on Biological Diversity (CBD),
12–13, 197–200

small market economies and, 207–212
Copyright Act of 1976, 121n.23, 123–126
copyright law

British framework for, 129
cultural policies and, 68–74
digital technology and Internet and,
16–17

evolutionary approach to, 27–30
exceptions in, 10n.35
fair use/fair dealing in international
framework, 135–139

flexibilities and exceptions, 120–121
formalist approach to, 128–129
industrial design, 126–128
innovation/intellectual property nexus
and, 70n.15

intellectual property and, 16, 118–142
international framework, 123–126
local innovation and global value chain
and, 90–91

New Zealand digital copyright legal
innovations and experiments,
131–135

online repeat infringement and, 134–135
parallel importation and, 162–163,
166–168, 178–179

public domain perspective and, 204–205
rules vs. government subsidies and,
87–90

scope of, 118–123
sector specificity absent in, 85–87
Singapore free trade agreement
protections and, 39–40

small market scope and subsistence of,
126

subject matter, 129–130
technological protection mechanisms
and, 133–134

trade marked goods protection and,
179–183

World Intellectual Property Organization
protection and, 27–30

Copyright Principles project, 119n.16
Copyright Tribunal (New Zealand), 16–17,

134–135
cost–benefit analysis. See also value chain

global value chain and local innovation
and, 99–105

industrial design copyright, 126–128
for subsidies, 87–90
trade negotiations and, 23n.23

counterfeiting, subsidies vs. intellectual
property rules and, 87–90
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country of origin issues, disclosure
requirements and patents and,
200n.72

Court of Justice of the European Union
(CJEU), trade mark protection rulings,
146–147

creative sector copyright
copyright protection and, 129–130
incentivisation of, 81
parallel importation and, 129–130,
166–168

in small market economies, 207–212
subsidies vs. intellectual property rules
and, 87–90

cultural policies. See also traditional
knowledge protection

copyright protection and, 68–74,
129–130

fair use/fair dealing in international
framework and, 135–139

intellectual property law and, 16, 68–91
international perspectives on, 187
multilateral negotiations over traditional
cultural expression, 12–13

parallel importation and, 166–168
customary law approach, definitions of

traditional knowledge and, 187–190
cybersquatting, trade mark protection and,

147n.23

databases, TRIPS Agreement protection of,
27–30

de jure patent extensions, 108n.77–109n.77
developing countries

intellectual property in, 2
local innovation and global value chain
and, 99–105

local working requirements in, 102
multilateral vs. bilateral approach to trade
negotiations in, 23n.21

resistance to intellectual property
standards in, 4–7

small market economies and, 207–212
traditional knowledge protection in,
185–187

TRIPS Agreement structure and, 25–27
development, calibration for, 20–24
digital technology

copyright law and, 129–130
fair use/fair dealing in international
framework and, 135–139

free trade exceptions and, 16–17, 41
international copyright law and, 123–126
New Zealand digital copyright legal
innovations and experiments, 131–135

technological protection mechanisms
and, 133–134

dilution-related infringement
protections against, 146–147
well-known trade mark protections and,

153–158
Dinwoodie, G. B., 87
direct costs, intellectual property rules vs.

government subsidies, 87–90
Directive on the legal protection of

biotechnological inventions 98/44/EC,
199n.66

disclosure requirements
biological and genetic resources

protections and, 196–197
international framework for, 197–201

discretion principle, fair use/fair dealing
exception and, 137–138

dispute settlement
context of object and purpose in, 60–61
in intellectual property, 4, 24
international copyright framework,

123–126
WTO process for, 8n.23

Dispute Settlement Understanding (DSU)
(WTO), 24

multilateral trading and, 54n.42
treaty interpretation and, 51–55

distribution rights
creative sector copyright and parallel

importation, 171–174
parallel importation and, 160–162,

163–166
reproduction rights and, 168–171

diversification, intellectual property sector
specificity and, 85–87

Doha Round
Ministerial Declaration, 61–63
multilateral intellectual property

negotiations and, 12n.41
domain names, trade mark protection and,

146–147
domestic intellectual property businesses
copyright flexibility and, 121–123
evidence-based policies and, 74–76
intellectual property law and, 16

domestic law
copyright flexibilities and exceptions and,

121–123
definitions of traditional knowledge and,

187–190
global value chain and local innovation

patents and, 99–105
international treaty interpretation and,

51–55
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domestic law (cont.)
minimum standards framework in
TRIPS and, 47–48

parallel importation and first sale rule in,
160–162

regulatory review exceptions and patent
extension and, 111–113

in small market economies, 207–212
trade marks and parallel importation and,
179–183

Dreyfuss, R., 87, 97n.23, 103
due diligence principle, patent extensions

and regulatory review and, 106–107
Dunlop tire trade mark dispute (New

Zealand), 182–183
Dyson Ltd. v. Y Shalom Ltd, 170–171

economic growth
copyright protection and, 129–130
fair use/fair dealing in international
framework and, 135–139

patent law and, 93–94
small market economies and IP
protections and, 207–212

trade mark law and, 143–145
economic partnership agreements (EPAs),

TRIPS-plus agreements and, 4–7
‘effective patent term’, patent term

extension and, 105–112
Eliason, A., 83–85
enforcement obligations, Singapore free

trade agreement and, 39–40
English Statute of Monopolies, 95–96
European Community (EC)

Canadian patent extension dispute and,
107–109

copyright disputes, 124–126
India-US patent dispute and, 58n.58

European Court of Justice (ECJ), disclosure
requirement cases and, 197–200

European Union (EU)
copyright protections in, 126
disclosure requirements in intellectual
property and, 197–200

experimental use exemptions and
exceptions and, 112–115

functional marks protection in,
150–153

industrial design copyright in, 126–128
intellectual property in, 4–7
New Zealand trade relations with,
109n.83–110n.83

patent conventions, 5n.8
patent term extension and regulatory
review and, 107–109

trade mark dilution protection in,
146–147

evidence-based policy
basic principles, 74–76
copyright law and, 118–123
innovation/intellectual property nexus
and, 73–74

examination processes, patent registration
and, 98

exceptions to intellectual property law
balancing and calibration of, 10–12
fair use/fair dealing in international
framework, 135–139

Singapore copyright exceptions, 139–141
TRIPS Agreement test for, 27–30

exclusive right to import, parallel
importation and, 175–177

exhaustion of intellectual property rights
good-fit policies and, 76–78
parallel importation and, 160–162,
166–168, 170–171

patents and parallel imports and,
174–175

TRIPS Agreement structure and, 27–30
experimental use exemptions and

exceptions, 112–115
Bolar exception and, 107n.69, 112

exports
intellectual property rights as a barrier to,
21n.9

traditional knowledge protection and,
187

expressive use
expansion of trade mark protection for,
149–150

trade marks protection and, 150–153

fair dealing exceptions
copyright law, 120–121
in international framework, 135–139
three-step test and, 123–126

fair use exceptions
copyright law, 120–121
in international framework, 135–139
in Israel, 141–142
local innovation and global value chain
and, 90–91

Singapore copyright law, 139–141
three-step test and, 123–126

financial contribution principle, subsidy
violations and, 82–83

first sale rule
parallel importation and, 160–162
rights to control distribution and,
163–166
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fitting-between-the-rights model, 90n.107
flexibility in intellectual property law

balancing and calibration of, 10–12
fair use/fair dealing exception and,
137–138

fair use/fair dealing in international
framework and, 135–139

foreign direct investment (FDI)
innovation/intellectual property nexus
and, 68–74

intellectual property and, 20n.8
Singapore patent law and, 105

foreign market competition, subsidies and,
87–90

formalist interpretation of international
intellectual property agreements, 43–47

copyright protection and, 128–129
rules of treaty interpretation and, 55–57

fragmentation of obligations, in free trade
agreements, 41–42

freedom of expression, trade mark law and,
143–145

free movement of goods, parallel
importation and, 166–168

free-riding problem
intellectual property rules and, 83–85
subsidies vs. intellectual property rules
and, 87–90

trade mark dilution-related infringement
and, 153–158

free trade agreements (FTAs)
copyright protection and, 124–126,
129–130

fair use/fair dealing exceptions and,
137–138

innovation/intellectual property nexus
and, 68–74

interests, fragmentation, and
harmonisation, calibration of, 41–42

international framework for, 15, 43–47
investment-related commitments,
37n.112

legal rules of, 30–36
local innovation and global value chain
and, 91

at multilateral level, 9n.27
in New Zealand, 36–41
parallel importation and, 178–179
in Singapore, 36–41
small market economies and, 20–24,
207–212

trade mark protection and, 155–156
treaty interpretation and, 51–55
TRIPS-plus agreements and, 4–7

functionality doctrine, trade marks
protection and, 150–153

General Agreement on Tariffs and Trade
(GATT)

free trade agreements and, 20–24
intellectual property exception in, 78–80
non-tariff barrier conversion in, 80n.58
parallel importation and, 166–168
screen quotas under, 73–74
TRIPS Agreement framework and, 30–36

General Agreement on Trade in Services
(GATS)

free trade agreements and, 30–36
as market access agreement, 80

‘general objection mechanism’, traditional
knowledge protection and, 194–196

generic pharmaceuticals
patent flexibility and, 104–105
patent term extension and regulatory

review and, 106–107
genetic resources
disclosure requirements concerning,

197–200
multilateral negotiations over, 12–13
public domain perspective concerning,

204–205
traditional knowledge protection and,

196–197
Ginsburg, J., 163–166
global value chain. See also value chain
copyright flexibility and, 121–123
defined, 99n.32
local innovation and, 90–91
parallel importation and, 166–168
patent law and, 99–105
traditional knowledge protection and, 187

good faith requirement, TRIPS Article 31
and, 58–59

Google, trade marks on, 145–147
Greenhalgh, 154
green light subsidies, 81
Gurry, Francis, 70n.15, 132

Hargreaves Report, 74–76
harmonisation of obligations
copyright protection and, 124–126
in free trade agreements, 41–42
global value chain and patent law

structure and, 99–105
minimum standards framework in

TRIPS and, 47–48
patent law and, 115–116

hegemonic relationships, free trade
agreements and, 20–24
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high tech start-up companies, global value
chain and patent law and, 99–105

holistic interpretation of international
intellectual property agreements,
43–47

rules of treaty interpretation and, 55–57,
60–61

homestyle exemption (US), international
disputes concerning, 124–126

Howse, R., 83–85
human rights instruments, multilateral

intellectual property negotiations and,
12–13

importation rights
copyright goods and, 168–171
exclusive rights, 175–177
intellectual property rights as a barrier to,
21n.9

in New Zealand, 178n.86
parallel importation and, 160–162
traditional knowledge protection and,
187

India
resistance to intellectual property
standards in, 4–7

second-use pharmaceutical patents and,
97n.26

Singapore free trade agreements with,
36–41

US challenge to patent system in,
58–59

India - Patent Protection for Pharmaceutical
and Agricultural Chemical Products,
58–59, 60–61

India-Singapore Comprehensive Economic
Cooperation Agreement, 36–41

indigenous approach to copyright,
Singapore copyright exceptions and,
139–141

indigenous culture
definitions of knowledge and, 187–190
traditional knowledge protection and,
185–206

indirect costs, intellectual property rules vs.
government subsidies, 87–90

industrial application standard, subject
matter patentability criteria and, 96–97

industrial design, copyright protection of,
126–128

parallel importation and, 168–171
infringement

copyright protection of trade marks and
definition of, 179–183

online repeat infringement, 134–135

parallel importing and redefinition of,
168–171

trade mark protection and, 149–150
well-known trade mark protections and,
153–158

innovation policy
exclusive right to import and, 175–177
experimental use exemptions and
exceptions and, 112–115

intellectual property nexus with, 68–91
local innovation and global value chain
and, 90–91

parallel importation and, 166–168
patent law as incentives for, 93–94
research and development subsidies and,
81

small and medium enterprises and,
99–105

in small market economies, 207–212
subsidies vs. intellectual property rules
and, 87–90

trade mark protection and, 143–145,
148–149

traditional knowledge protection and,
185–206,

value chain strategies and, 104–105
Integra Lifesciences Inc. Ltd. v.Merck KGaA,

113n.100
intellectual property

copyright law and, 16, 118–142
developed vs. developing interests in, 4–7
dispute settlement, TRIPS application
to, 4, 24

evidence-based policy concerning, 74–76
expansion of trade mark protection and,
149–150

free trade agreements and, 30–36
‘haves’/‘have nots’ characterisation
in, 2

increased production in developing
countries, 4–7

increased protection and flexibility,
balancing and calibration of, 10–12

international negotiations over protection
of, 12–13

levels of protection for, 4–7
Māori traditional knowledge and statutes
relating to, 190–192

organisation of research on, 14–18
preference for rules over subsidies, 87–90
public domain perspective and, 204–205
sector specificity for, 85–87
in small market economies, 2–4
subsidised creation of, 81
as trade barrier, 21n.9, 78–80
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traditional knowledge protection and,
185–206

treaty interpretation concerning, 48–51
Intellectual Property Office of New Zealand

(IPONZ), 190–192
international distribution framework

copyright law and, 118–123
small and medium enterprises and,
99–105

international exhaustion rule
creative sector copyright and parallel
importation in, 171–174

parallel importation and, 166–168,
170–171, 183–184

trade marked goods as parallel imports
and, 179–183

international framework for intellectual
property

copyright law and, 123–126
definitions of knowledge and,
187–190

disclosure requirements and,
197–201

evidence-based policies and, 74–76
fair use/fair dealing innovations within,
135–139

future issues in, 212–213
global value chain and local innovation
patents and, 99–105

interpretation of agreements, 43–67
minimum standards and, 47–48
object and purpose of incorporated
treaties, 64–65

overview, 8–10, 15
parallel importation and, 160–162,
179–183

scope of copyright law and, 118–123
small market economies and, 207–212
trade mark protection and, 149n.33
traditional knowledge protection and,
187, 193–194

international negotiations on intellectual
property, 12–13, 16

Internet
scope of copyright law and, 118–123,
129–130

trade mark protection and, 146–147
well-known trade mark protections and,
156–157

Internet protocol address provider (IPAP)
obligations, online repeat infringement
protection, 134–135

Internet Service Providers (ISPs),
Singapore free trade agreement safe
harbours for, 39–40

interpretation of international intellectual
property agreements. See also treaty
interpretation

copyright framework and, 123–126
fundamentals of treaty interpretation,

55–57
importance of, 48–51
interpreters and institutions of

interpretation, 51–55
ordinary meaning principle and, 59
principles of, 43–67

inventions
definitions for, in TRIPS Agreement,

27–30, 95
experimental use exemptions and

exceptions and, 112–115
small market definitions of, 95–96

inventive step standard
patent disputes and scope of, 54–55
subject matter patentability criteria and,

96–97
investment, trade marks and, 145–147
Israel
copyright law in, 16–17
demographics and economic

characteristics of, 14–18
experimental use exemptions and

exceptions in, 115
fair use exception in, 141–142
foreign ownership of patents, 98
free trade agreements in, 20–24
innovation/intellectual property nexus

and, 68–74
intellectual property in, 2–4
parallel importing in, 48–51, 168–171,

178–179
patent law in, 105
permitted acts approach to fair use and,

138–139
regulatory review exceptions and patent

extension in, 109–112
shape protection for trade marks in,

151–152
subject matter criteria in, 95n.12,

95n.12–96
trade marks and parallel importation in,

182–183
well-known trade mark protections in,

156–157, 158

Japan, Singapore free trade agreements
with, 36–41

Joint Recommendation Concerning the
Provision on the Protection of
Well-KnownMarks (WIPO), 153–158
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kaitiaki relationship
biological and genetic resources
protections and, 196–197

limits of protection for, 201–204
public domain perspective concerning,
204–205

taonga works and, 194–196
WAI 252 claims and, 193–194

Kirstaeng case, 179–183
knowledge protection. See also traditional

knowledge protection
definitions of knowledge and, 187–190
globalisation and, 17–18

Kur, Annette, 146–147

Landes, W. A., 145–147
large market economies, free trade

agreements with small market
economies and, 20–24

legitimate copy requirement, parallel
importing and, 168–171

legitimate interest/legitimate expectations
dichotomy

copyright protection and, 144n.4
India-US patent dispute and, 58–59

licensing
copyright exceptions and,
140n.129–141n.129

parallel importation and, 162–163,
178–179

Litman, Jessica, 145–147
local innovation

copyright protection of trade marks and,
179–183

creative sector copyright and parallel
importation and, 171–174

fair use/fair dealing in international
framework and, 135–139

global value chain and, 90–91
global value chain and patent law and,
99–105

parallel importation and, 166–168
trade mark protection and, 148–149

local novelty requirement, patents and
parallel imports and, 174–175

local working requirements
exclusive right to import and, 176n.81
patent law and global value chain and,
102

mailbox filing system, patent applications
and, 58–59

mandatory exceptions issue, fair use/fair
dealing exceptions and, 137–138

Māori Advisory Committee, 190–192

Māori traditional knowledge
biological and genetic resources
protections and, 196–197

intellectual property statutes relating to,
190–192

New Zealand protections for, 187–190
WAI262 claim and protection of, 192–194

market access agreements
intellectual property and, 80
parallel importation and, 162–163

mātauranga Māori (body of knowledge and
understanding)

biological and genetic resources
protections and, 196–197

taonga works and, 194–196
traditional knowledge protection for,
185–187, 192–194

Medicines New Zealand, 111n.87
merchandising disputes, trade mark

protection and, 146–147
metadata, trade mark protection and,

146–147
minimum standards principle

calibration of interests and, 41–42
as framework for TRIPS Agreement,
47–48

international copyright law and, 123–126
most-favoured nation (MFN) principle
and, 34–36

treaty interpretation and, 51–55
minority rights, definitions of traditional

knowledge and, 187–190
morality, trade mark registration and issues

of, 190n.17
most-favoured nation (MFN) principle

free trade agreements and, 30–36
protectionism and, 34–36
in TRIPS Agreement, 25–27
TRIPS Agreement and, 30–36

multilateral negotiations on intellectual
property, 12–13

New Zealand’s preference for, 41
scope of copyright law and, 118–123
small market economies and, 207–212
traditional knowledge protection and
limits of, 201–204

WTO dispute settlement system and,
144n.4

music industry, creative sector copyright
and, 171–174

Nagoya Protocol, 12–13, 205–206
disclosure requirements in, 197–200

national autonomy, traditional knowledge
protection and, 205–206
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national courts, international treaty
interpretation and, 48–51, 52–53

national exhaustion
Israeli parallel importation and, 170–171
parallel importation and rule of, 160–162

national law
copyright flexibilities and exceptions and,
121–123

definitions of traditional knowledge and,
187–190

fair use/fair dealing in international
framework and, 135–139

innovation/intellectual property nexus
and, 68–74

intellectual property law and, 1–2, 16
international treaty interpretation and,
51–55

interpretation of international intellectual
property agreements and, 46n.13

local innovation and global value chain
and, 90–91, 99–105

object and purpose in, 65–66
parallel importation and, 162–166,
regulatory review exceptions and patent
extension and, 111–113

scope of copyright law and, 118–123
in small market economies, 207–212
trade mark protection and, 149n.33
trade marks as property in, 144n.5

national treatment principle
most-favoured nation (MFN) principle
and, 34–36

Singapore free trade agreements and, 41
in TRIPS Agreement, 25–27

Netherlands, disclosure requirement cases
in, 197–200

neutrality, digital copyright protection and,
131–133

newness standard
patent disputes and scope of, 54–55
subject matter patentability criteria and,
96–97

New Zealand
computer software patent protection in,
69–70

copyright law in, 10–12, 16–17, 74–76,
129–130

creative sector copyright and parallel
importation in, 171–174

demographics and economic
characteristics of, 14–18

digital copyright legal innovations and
experiments, 131–135

EU and US trade relations with, 23n.20

experimental use exemptions and
exceptions in, 112–115

foreign ownership of patents in, 98
free trade agreements in, 20–24, 36–41
indigenous peoples’ rights protection in,

17–18
intellectual property in, 2–4
invention definition in, 96n.17
licensing and copyright law in,

140n.129–141n.129, 178–179
Māori traditional knowledge and

intellectual property statutes in,
190–192

online repeat infringement protection in,
134–135

parallel importing in, 48–51, 168–171,
178–179, 182–183

patent law and importation in, 178n.86
patent term extension review in, 106,

111–113
permitted-use basis of copyright in,

138–139
public domain perspective in, 204–205
regulatory review exceptions in, 109–112
shape protection for trade marks in, 151
subject matter criteria in, 95n.12,

95n.12–96
technological protection mechanisms in,

133–134
trade mark protection in, 148–149, 157,

182–183
traditional knowledge protection in,

185–206
New Zealand Pharmaceutical Management

Agency (PHARMAC), 72n.23,
111n.87, 112–115

non-authorial distribution, scope of
copyright law and, 118–123

non-visual trade marks, Singapore free
trade agreement and, 39–40

Norway, disclosure requirement in,
197–200

notification procedures, online repeat
infringement protection and, 134–135

object, in TRIPS Agreement
context and, 60–61
incorporated treaties and, 64–65
national law and role of, 65–66

offensiveness principle, Māori traditional
knowledge protection and, 190–192

Omnibus Foreign Trade Competitiveness
Act, creative sector copyright and,
171–174

Ong, Burton, 155–156
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online repeat infringement
copyright protection and, 134–135
parallel importation and, 162–163

onus of proof, parallel importing and
legitimate copy requirement, 168–171

open innovation, global value chain and
patent law and, 99–105

open source software development, 94n.10
ordinary meaning principle, treaty

interpretation and, 59
originality test, industrial design copyright,

126–128
orphan works issue, copyright protection

and, 128n.64
outsourced manufacturing, global value

chain and local innovation and, 99–105
overlapping rights

shape protection for trade marks and,
150–153

trade mark protection and, 149–150

P4 Agreement. See Trans-Pacific Strategic
Economic Partnership Agreement

Pacific Agreement on Close Economic
Relations (PACER), 22n.18

parallel importation
copyright and, 162–163
creative sector copyright and, 171–174
distribution rights and, 163–166
exclusive right to import and, 175–177
as good-fit policy, 76–78
international framework for, 160–162,
179–183

in Israel, 48–51, 168–171, 178–179
in New Zealand, 48–51, 168–171,
178–179

overview of, 160
patents and, 174–175
pharmaceutical patents restrictions and,
109n.82, 178–179

in Singapore, 48–51, 168–171, 178–179
small market economies and, 17,
178–179, 207–212

technological protection mechanisms,
133–134

territorial approaches to, 183–184
trade marks and, 179–183
trade policies and, 79–80, 166–168
treaty interpretation and, 48–51

Paris Convention for the Protection of
Industrial Property

calibration of interests in, 41–42
free trade agreements and, 30–36
incorporation into TRIPS of, 64–65
interpretation of, 43–47

patents and parallel imports in, 174–175
small market economies and, 207–212
trade protectionism in, 35n.101
TRIPS Agreement structure and, 27–30
well-known trade mark protection in,
153–158

parody exceptions, in Australia, 139n.123
Patent Advisory Committee (New

Zealand), 190–192
patent laws and conventions

absence of sector specificity in, 85–87
biological and genetic resources
protections and, 196–197

disclosure requirements and, 197–200
in European Union, 5n.8
exclusive right to import and, 175–177
experimental use exemptions and
exceptions, 112–115

foreign registration and, 98
global value chain and, 99–105
government subsidies vs. intellectual
property rules and, 87–90

historical overview of, 93–94
innovation policies and, 68–74
intellectual property and, 4–7, 16
‘inventive step’ in, 8–10
local innovation and global value chain
and, 90–91

Māori traditional knowledge and New
Zealand laws for, 190–192

mātauranga Māori (body of knowledge
and understanding) and, 192–194

minimum standards in, 47–48
parallel importation and, 174–175,
178–179

regulatory review and patent term
extension, 105–112

scope of ‘new’ and ‘inventive step’ in,
54–55

Singapore free trade agreement and,
39–40

subject matter of, 94–99
subsidy effects and, 85
as subsidy equivalent, 83–85
thresholds of patentability and, 96–97
trade mark protection as alternative to,
148–149

TRIPS definition of invention and,
27–30

Patent Law Treaty (WIPO),
198n.64–199n.64

patent-related industries, globalisation of,
104–105

Patents Act 2013 (New Zealand), 112–115
Paterson J, 168–171
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permitted acts exception
copyright law, 120–121
fair use/fair dealing in international
framework and, 135–139

Singapore copyright law, 139–141
three-step test and, 123–126

P&G, intellectual property in Singapore
and, 2–4

pharmaceuticals
developed vs. developing countries
debate over patents for, 4–7

evolution of patents for, 93–94
global value chain and local innovation
in, 99–105

innovation policies and, 68–74
parallel importation of, 178–179
US patent extensions for, 106–107

piracy
parallel importation and, 171–174
scope of copyright law and, 118–123

plant variety rights, traditional knowledge
protection and, 196–197

pluralism
definitions of traditional knowledge and,
187–190

limits of protection for traditional
knowledge and, 201–204

plurilateral negotiations on intellectual
property, 12–13

scope of copyright law and, 118–123
small market economies and, 207–212

‘policy statement with active force’, TRIPS
Articles 7 and 8 ‘principles’ and
‘objectives’ and, 61–63

Posner, R. A., 145–147
‘pre-expiration testing’ exception, patent

flexibility and, 104–105
prescriptive interpretation, minimum

standards framework in TRIPS and,
47–48

Preventing Real Online Threats to
Economic Creativity and Theft of
Intellectual Property Act (PIPA),
121n.26–122n.26

price controls, subsidies vs. intellectual
property rules and, 87–90

private party costs, intellectual property
rules vs. government subsidies, 87–90

prohibited subsidies (red light subsidies),
81n.60

SCM violations and, 82–83
property law

intellectual property as, 78–80
parallel importation and, 164n.25
trade marks as, 144n.5

protectionism
copyright flexibility and, 121–123
free trade agreements and, 31–33
intellectual property laws and, 34–36
parallel importation and, 166–168

public domain perspective, traditional
knowledge protection and, 204–205

purpose, in TRIPS Agreement
context and, 60–61
incorporated treaties and, 64–65
national law and role of, 65–66

quality, trade marks as indication of,
145–147

quotations, fair use/fair dealing exceptions
for, 137n.114–138n.114

reasonable use principle, scope of copyright
law and, 118–123

red light subsidies, 81n.60
regional coding, parallel importation and,

133–134
Regional Economic Cooperation

Partnership (RCEP), 39
regional exhaustion, parallel importation

and, 160–162
regulatory review exceptions
extension of patents and, 105–112
patent law and sector specificity and,

85–87
Reichman, J. H., 97n.23
relationship boundaries, definitions of

traditional knowledge and, 187–190
rental rights, parallel imports and, 168–171
rent seeking
bad-fit intellectual property policies and,

76–78
intellectual property calibration and,

41–42
repeat infringement, online copyright

protection and, 134–135
reproduction, right of
distribution and, 168–171
international copyright law and definition

of, 123–126
rights to control distribution and,

163–166
research and development
commercialisation of, 103
experimental use exemptions and

exceptions debate and, 112–115
fair use/fair dealing in international

framework and, 135–139
global value chain and local innovation

and, 99–105
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research and development (cont.)
Israeli fair use exceptions for, 141–142
preference for intellectual property rules
over subsidies, 87–90

SCM violations and subsidies for, 82–83
in Singapore copyright law, 139–141
subsidies for, 81
territorial patent law and, 16
traditional knowledge protection and,
196–197

Ricketson, S., 163–166
rights management information (RMI),

Singapore free trade agreement and,
39–40

Roadshow Entertainment, 168–171
Rome Convention for Performers’ Rights

Producers of Phonograms and
Broadcasting Organizations, 27–30

royalty collection
free trade agreements and, 31–33
tax laws and, 165n.27

rules of interpretation, TRIPS Agreement
and, 27–30

safe harbour provisions, Singapore free
trade agreement and, 39–40

science policies, intellectual property law
and, 16

SCM. See Subsidies and Countervailing
Measure Agreement

secondary meaning principle, trade mark
protection and, 149–150

second-use pharmaceutical patents
in India and Brazil, 97n.26
international treaty interpretation and,
48–51

inventive step tests and, 96–97
supplementary protection certificate
(EU), 107–109

sector specificity
issues in intellectual property of, 85–87
well-known trade mark protections and,
153–158

service marks, protection of, 153–158
shape trade marks, protection of, 150–153
Shrimp Turtle report (WTO),

59n.65–60n.65
signs and symbols

Māori trade mark protections and,
190–192

TRIPS provisions concerning, 48n.19
Singapore

absence experimental use exemptions
and exceptions in, 115

copyright law in, 16–17, 179–183

demographics and economic
characteristics of, 14–18

examination of patents in, 98n.29
exceptions to copyright in, 139–141
foreign ownership of patents in, 98
free trade agreements in, 20–24,
36–41

innovation/intellectual property nexus
and, 68–74

intellectual property in, 2–4
local patent law in, 105
parallel importing in, 48–51, 76–78,
168–171

permitted acts approach to fair use and,
138–139

regulatory review exceptions and patent
extension in, 109–112

shape protection for trade marks in,
151–152

subject matter criteria in, 95n.12,
95n.12–96

trade mark protection in, 155–156,
179–183

Singapore–Australia Free Trade
Agreement, 39–40

Singapore–EFTA Free Trade Agreement,
39–40

Singapore–Japan Economic Partnership
Agreement, 36–41

Singapore–United States Free Trade
Agreement, 39–40, 139–141

small and medium enterprises
future issues in intellectual property for,
212–213

global value chain and patent law and,
99–105

trade mark protection and, 148–149
small market economies

bad-fit intellectual property policies and,
76–78

British copyright law and, 129
characteristics of, 13–14
copyright scope and subsistence in, 126,
129–130

free trade agreements and, 20–24
functionality rule in trade mark
protections in, 150–153

global value chain and patent law
structure in, 99–105

innovation/intellectual property nexus
and, 68–74

intellectual property in, 2–4
international framework for intellectual
property and, 207–212

inventive step tests in, 96–97
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local innovation and global value chain
and, 90–91

negotiations over intellectual property in,
12–13

parallel importation in, 17, 160,
178–179, 183–184

patent law in, 93–94, 98
popularity of trade marks in, 148–149
small and medium enterprises in,
99–105

subject matter of patents in, 94–99
subsidies vs. intellectual property rules
and, 87–90

territorial mechanism and, 16
traditional knowledge protection and,
185–187

treaty interpretation and, 48–51
well-known trade mark protections in,
155–156

South Korea, Singapore free trade
agreements with, 36–41

Special 301 Report, parallel importing and,
48–51

Stiglitz, Joseph, 83–85
stockpiling exceptions, 86n.91, 108n.75
Stop Online Piracy Act (SOPA, US),

121n.26–122n.26
style notice procedures, Singapore free

trade agreement and, 39–40
subject matter

copyright law, 129–130
expansion of trade mark protection for,
149–150

industrial application standard,
96–97

patents, 94–99
in small market economies, 95–96
trade marks protection and, 150–153
TRIPS provisions on, 27–30

subsidies
definition of, 83–85
exclusive right to import and,
175–177

intellectual property and, 78–80, 81
patent as equivalent of, 83–85
preference for intellectual property law
over, 87–90

as SCM violations, 82–83
specific and adverse effects of, 85

Subsidies and Countervailing Measure
Agreement (SCM)

domestic market subsidies and,
87–90

failure to regulate carbon emissions and,
83–85

provisions of, 81
specific and adverse effects of subsidies

in, 85
subsidy violations and, 82–83

sui generis protections, disclosure
requirements and, 197–200

‘sumptuary codes’, traditional knowledge
protection and, 201–204

supplementary protection certificate (SPC)
(EU), 107–109

supply management, rights to control
distribution and, 166

Supreme Court of the United States
copyright protection of trade marks and,

179–183
patent rulings by, 103

Sutton, Bill, 159–160

takedown procedures
online repeat infringement protection

and, 134–135
Singapore free trade agreement and,

39–40
taonga works (Māori)
kaitaki relationship and, 194–196
public domain perspective concerning,

204–205
WAI 262 claims and, 185–187,

192–194
tariff reductions
free trade agreements and, 30–36
non-tariff barrier conversion and,

80n.58
parallel importation and, 160–162

tax law, intellectual property income and,
165n.27

technological neutrality, New Zealand
digital copyright legal innovations and
experiments, 131–133

technological protection mechanisms
(TPMs)

circumvention device, 133n.86
copyright law and, 133–134
Singapore free trade agreement and,

39–40
technology
copyright law and, 119n.16
intellectual property law and transfer of,

16, 33–34
teleological interpretation of international

intellectual property agreements,
43–47

Telestra Corp Ltd v. Australasian Performing
Right Association Ltd,
131n.78–132n.78
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Teletronics Pacing Systems v. Ventritex Inc,
106n.62

territorial rights
copyright protection of trade marks and,
179–183

intellectual property rights and, 78–80
parallel importation and, 162–163,
165n.27

patents and parallel imports and,
174–175

te tino rangitiratanga (Māori self-
determination and control), 192–194

third parties
regulatory review exceptions and, 86n.90
subsidies vs. intellectual property rules
and, 87–90

trade mark use by, 145–147
three-step test for international copyright

protections, 123–126
‘tolerated compromise’, bad-fit intellectual

property policies and, 76–78
trade marks

expressive use exceptions in, 150–153
free trade agreements and, 36–41
functionality of, 150–153
industrial design and, 170–171
as intellectual property, 16, 17
Māori traditional knowledge and New
Zealand laws for, 190–192

minimum standards for, 47–48
overview of, 143–145
parallel importation and, 179–183
as property, 144n.5
rationales and functions of, 145–147
in small market economies, 148–149,
178–179

subject matter in, 150–153
well-known marks and, 153–158

trade-off negotiating strategies, intellectual
property as tool for, 20–24

trade policies
copyright flexibility and, 121–123
creative sector copyright and,
171–174

exclusive right to import and, 175–177
free trade agreements and, 30–36
intellectual property as a barrier to,
21n.9, 78–80

local working requirements and, 102
parallel importation and, 160–162,
166–168, 183–184

patents and parallel imports and,
174–175

plurilateral intellectual property
negotiations and, 12–13

Singapore regulatory review exceptions
and patent extension and, 109–112

‘trade rules’ perspective, sector specificity in
intellectual property law and, 85–87

traditional cultural expressions (TCEs)
limits of protection for, 201–204
World Intellectual Property Organization
and, 200–201

traditional knowledge protection, 17–18
biological and genetic resources and,
196–197

definitions of traditional knowledge,
187–190

disclosure requirements and, 197–200
international framework for, 187
limits of declarations and rules for,
201–204

multilateral negotiations over, 12–13
national autonomy and, 205–206
New Zealand free trade agreements and,
41

overview of, 185–206
public domain argument and, 204–205
TRIPS Agreement structure and gaps in
protection of, 27–30

WIPO treaties and, 200–201
transient reproduction, digital copyright

protection and, 132
transnational courts, international treaty

interpretation and, 52–53
Trans-Pacific Partnership Agreement

(TPP), 10n.36, 159–160
copyright flexibility and, 121–123
copyright protection in, 74–76
New Zealand patent extension review
and, 111–113

P4 Agreement and, 36–41
plurilateral intellectual property
negotiations and, 12–13

Trans-Pacific Strategic Economic
Partnership Agreement (P4), 36–41

trans-Tasman intellectual property
proposal, 98n.28

travaux preparatoires, rules of treaty
interpretation and, 55–57

treaty interpretation. See also interpretation
of international intellectual property
agreements

Article 31 good faith principle, 58–59
copyright law, 123–126
fair use/fair dealing exceptions and,
137–138

fundamentals of, 55–57
importance in intellectual property of,
48–51
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object and purpose of incorporated
treaties, 64–65

ordinary meaning principle and, 59
parallel importation and, 163–166
summary of steps in, 57–58
WAI 252 claim and principles of,
192–194

Treaty of Waitangi, 192–194
taonga works and, 194–196

TRIPS. See Agreement on Trade-Related
Aspects of Intellectual Property

TRIPS-plus obligations
erosion of calibration and, 41–42
extension of, 20–24, 22n.19
in free trade agreements, 36–41
international treaty interpretation and,
51–55

in Singapore, 39–40
US and EU demand for, 20–24

TVNZ Ltd v. Newsmonitor Services Ltd,
136n.107

UN Declaration on the Rights of
Indigenous Peoples (UNDRIP),
193–194

United Kingdom
copyright flexibilities and exceptions in,
120–121

copyright law in, 129
copyright policy in, 74–76
functional marks protection in, 150–153
parallel importation and patents in,
174–175

United Nations Convention on the Law of
the Sea (UNCLOS), 59n.65–60n.65

United States
challenge to India’s patent system from,
58–59

claims of Chinese copyright infringement
by, 51–55

creative sector copyright and, 171–174
disclosure requirements and contract law
in, 197–200

experimental use exemptions and
exceptions debate in, 112–115

fair use/fair dealing principles in,
120–121, 137–138

functional marks protection in,
150–153

industrial design copyright in, 126–128
intellectual property in, 4–7
overseas trade mark protection and,
155–156

parallel importation of trade marked
goods in, 179–183

patent term extension and regulatory
review in, 106–107

‘pre-expiration testing’ exception in,
104–105

shrimp importation case in,
59n.65–60n.65

Singapore trade agreement with, 36–41
trade mark dilution protection in,

146–147
trade policy and copyright in, 121–123

United States–Israel Free Trade
Agreement, 20–24

Uruguay Round Agreements Act, ‘Bolar
exception’ in, 106n.63

Uruguay Round draft (1991),
most-favoured nation principle and,
32–33

US-110(5) case, 65–66
utilitarian theory, patent law and, 93–94

value chain. See also global value chain
copyright flexibility and, 121–123
defined, 99n.32
patent examination and, 98
trade marks and, 145–147
traditional knowledge protection and,

185–187
Vienna Convention on the Law of Treaties

(VCLT), 16
context in treaty interpretation and,

60n.69, 83–85
interpretation framework of, 52n.34,

83–85
interpretive rules codified in, 55–57
national law object and purpose and,

65–66
parallel importation and distribution

rights and, 163–166
preamble guidelines in, 63–64
regulatory review exceptions and patent

extension and, 111–113
visually impaired
copyright exceptions for, 12–13, 124–126
fair use/fair dealing exception and,

137–138
scope of copyright law and, 119n.11

WAI 262 claim,Māori traditional knowledge
protection and, 191, 192–194

Waitangi Tribunal
biological and genetic resources

protections and, 196–197
patent reforms and, 192
public domain perspective and, 204–205
taonga works and, 194–196
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Waitangi Tribunal (cont.)
traditional knowledge protection and
limits of, 201–204

WAI 262 claim and, 192–194
wealth transfer, subsidy as, 78–80
well-known trade marks, protection of,

153–158
WIPO Copyright Treaty (WCT), 29n.64

negotiation of, 123–126
P4 Agreement and, 36–41
rights to control distribution and,
163–166

WIPO Internet Treaty, 124–126
WIPO Phonograms and Performances

Treaty (WPPT), 36–41
negotiation of, 123–126

World Health Organization (WHO),
multilateral intellectual property
negotiations and, 12–13

World Intellectual Property Organization
(WIPO)

copyright norms and, 27–30
international framework for, 15
limits of protection for traditional
knowledge and, 201–204

multilateral TRIPS negotiations and,
12–13

P4 Agreement and Internet Treaties of,
36–41

Patent Law Treaty, 198n.64–199n.64
patent statistics, 4–7
rights to control distribution and,
163–166

small market economies and, 207–212
traditional knowledge protection and,
185–187, 200–201

visually impaired treaty, 119n.11
well-known trade mark protections in,
153–158

World Trade Organization (WTO). See also
Agreement on Trade-Related Aspects
of Intellectual Property (TRIPS)

anti-subsidy rules of, 78–80
Appellate Body of, 51–57, 60–61,
82–83

Canadian regulatory review exception
dispute and, 107–109

copyright dispute mediation, 123–126
Dispute Settlement Body, 8n.23, 24,
51–57,

domestic intellectual property businesses
and, 16

exclusive right to import and,
175–177

free trade agreements and, 30–36
intellectual property disputes before, 4,
21n.9

international framework for intellectual
property and, 8–10

interpreters and institutions of
interpretation, 51–55

maximisation of comparative advantage
and, 86n.88

multilateral negotiations on intellectual
property and dispute settlement in,
12–13, 30n.69

national law object and purpose and,
65–66

parallel importation and, 160–162
precedental value of dispute settlements
by, 24n.30

small market economies and, 207–212
Subsidies and Countervailing Measure
Agreement, 81

trade barriers in intellectual property and,
21n.9

traditional knowledge protection and,
185–187

230 Index

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-01314-8 - Test Tubes for Global Intellectual Property Issues: Small Market Economies
Susy Frankel
Index
More information

http://www.cambridge.org/9781107013148
http://www.cambridge.org
http://www.cambridge.org

	http://www: 
	cambridge: 
	org: 


	9781107013148: 


