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adjudication, means of 293-4 attacks 109-10
compensation as to 281 legal cooperation, practice 165-8
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implementation of 288-93 Libya

main finding 421
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jurisdiction issues

conceptual issues 409-12
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general issues 405-7
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national jurisprudence, example Mali
414-15 contribution to practice 177-9
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main finding 422 Convention, meaning of ‘assistance’
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just war theory, development of 16-17 Arms Trade Treaty conference 137
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141-2 military support policy 141-2
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ICJ Advisory Opinion 308-9, 332-4
South African occupation, non-
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Chile, withdrawal of military support
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contribution to practice 177-9
extraordinary renditions 124
ILC Draft Articles statement 170-1, 172,
183
Iraqi reconstruction 163-4
Surinam, withdrawal of military
support 132, 365
network of rules see also primary rules of
law; secondary rules of law
chapter summary 9
general issues 376
main finding 422
summary of issues 415-18
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collective security 26-7
and liberté a la guerre 19-22
and positivist theories 19-22
rules on conduct of 5
summary of issues 22
neutrality, law of
and bilateralism 15
and ‘classic’ international law 18-19, 22
and complicity 15
development of 16
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and international law
compatibility with obligations 26-7
relationship generally 22
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obligations, structure of 22
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UN Charter, compatibility with 28-32
and use of force 19
New Zealand
Arms Trade Treaty conference 137
Cluster Munitions Convention 206
ILC Draft Articles statement 173
Nauru trusteeship 301
Rainbow Warrior case 286
Nicaragua, ICJ case 263-4
Nigeria, ILC Draft Articles statement 173
non-assistance
duty of abstention 326
non-recognition distinguished
criteria 335-7
scholarly debate 334-5
obligation
legal basis for obligation in UN
practice 160-1
requirement 13-14, 91-2, 121, 161-2,
374
rescue operations 169
UN practice 158-62
non-belligerency policy 29-30
non-recognition
case law and practice 332-4
distinguishing features 329-30
domestic application 329-30
duty of abstention 326
further application of 332
international application 329
and jus cogens 327-8
as mandatory action 331
non-assistance distinguished
criteria 335-7
scholarly debate 334-5
overview 326-7
protest as 331
scope 327-8
Stimson Doctrine 326-7
non-refoulement, breach of prohibition,
responsibility for 224-5, 239-41,
393-401
non-State actors, exclusion from study
9-10
‘norm-source’, abuse of rights principle
as 75
norms
negative direction 424-5
peremptory see peremptory norms
public interest see public interest norms
qualified, as to practice 190-1
and rule of law 57
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© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107010727
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-01072-7 - Complicity and the Law of State Responsibility

Helmut Philipp Aust
Index
More information

Chile, withdrawal of military support
145-6
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Fisheries case 66-8

Iraq war 119-20

Iraqi reconstruction 162-3

wealth fund 149

Nuclear Non-Proliferation Treaty (NPT),

meaning of ‘assistance’ 207-8

obligations erga omnes
and aggravated responsibility generally
41-5, 46-9, 319-20
conflict as to serious breaches 357-8
and practice 190-1
and peremptory norms 35-6, 44-6
third parties 40-1, 303, 307
obligations of protection 355-6
obligations of solidarity 356-8
0il Platforms case
Iranian claims 113
plurality of responsibility 290
reparation ruling 275-6
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assistance’ 225-6
opinio juris
assessment 185-6
governmental statements 182
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need for 181
standards for establishing 174-7
organs of State, responsibility for actions
on behalf of another State 223-4
Osirak incident 112
Ottawa Convention on anti-personnel
land mines, meaning of ‘assistance’
200
overflight rights, grant or refusal 115,
216, 227-9

pacta tertiis rule
and complicity generally 250-5
general issues 249
norms 261-5
objective regimes 255-8
obligations 258-65
sources of law 261-5
summary of issues 265-6
Pakistan, US nuclear security assistance
208
peremptory norms see also jus cogens
and aggravated responsibility 46,
319-20, 421
application, scope 376
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non-toleration of 39-40
recognition of 37
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hierarchical effects 36-7
maximising effect of 39-40
as ‘new’ international law 40-1
non-assistance see non-assistance
non-compliance, measures against 47
non-recognition see non-recognition
recognition of 44-5
relevance of practice to 349
serious breaches
aggravated responsibility 46
ASR provisions 8
assistance for 156
categories 323
and conflicting obligations 357-8
cooperation in response to 353
cooperative prevention, effectiveness
364
countermeasures 365
distinctions other than non-
recognition/non-assistance 345-52
and erga omnes obligations 44-6
general issues 325
intent requirement 245, 341-2
knowledge requirement 245, 341-2
meaning 326
response to, duty of 422
seriousness, levels of 270
summary of issues 47-9, 373-5
Peru, Cluster Munitions Convention 206
plurality of responsibility see joint
responsibility
Poland, Chorzéw Factory case 276-7
Portugal, East Timor case 302-4, 307
positivism and neutrality 19-22
prevention, obligation of 401-4
primary rules of law
Article 16 ASR as primary rule 5-6
‘assistance’, meaning 200-10
normative weaknesses 377-8
secondary rules distinguished 4-5
structural weaknesses 378
substantive obligations 4-5
weaknesses 377-8
protest as non-recognition 331
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development of 25
general issues 35-6
and jus cogens 36-7
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public order concept in international law
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refoulement, prohibition 393-401
renditions see extraordinary renditions
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expectation of claim 85
generally 274-6
rescue operations, non-assistance 169
responsibility for complicity see State
responsibility
responsibility to protect (R2P) and
obligation of cooperation 355-6
restitution for State responsibility 276-7
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non-recognition 327
UN sanctions 159
right of war see use of force
rights see also abuse of rights
conflicting rights, problem of 69
obligations as mirror of 13-14
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role splitting and rule of law 59
Romania, ILC Draft Articles statement 173
rule by law as rule of law 7, 64
rule of law
abstractness 57
and abuse of rights 77-8, 81-3
and arbitrariness 77-8, 79, 80-1
as ‘background constitution’ 80-1
balanced conception 80
chapter summary 5-7, 52
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conceptions 78
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international law 56
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definition
approaches to 53
comparative approach 54-5
problem of 53
study approach 53
discussion on, main features 57-8
and enforcement of laws 83-5, 88-9
formal conceptions 78
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423-4
impact, ability to 424
and individualism 59
inter-State relations 59
and legal norms 57
in legal systems generally 54-5
and Lotus principle see Lotus principle
and moral values 79
rule by law as 7, 64
and State responsibility 83-5

as study viewpoint 423
substantive conceptions 79
summary of issues 95-6
vagueness 424
Russia see also Soviet Union
contribution to practice 177-9
Georgia-Russia war see Georgia-Russia
war
ILC Draft Articles statement 173
Swiss legal cooperation 165-8
Transdniestria ruling 284, 410
Rwanda
contribution to practice 177-9
France investigation 134
ICTR case law and practice generally
226

safe haven, provision of as complicity 128
satisfaction for State responsibility
expectation of claim 85
generally 284
Saudi Arabia
contribution to practice 177-9
Israeli Wall case 152-3
United Arab Republic attack 111
Schreiber case 167-8, 258-60
scrutiny of other State’s compliance,
responsibility for 246-9
secondary rules of law
Article 16 ASR as example 6
primary rules distinguished 4-5,
415-18
special rules generally 379-80
Senegal, Cluster Munitions Convention,
meaning of ‘assistance’ 205
Serbia, Genocide Convention case 9, 235,
358-64, 391-2
‘serial bilateralism’ 260-1
serious breaches see peremptory norms
shelter, provision of as complicity 128
Slovenia, ILC Draft Articles statement 173
Soering case 314, 395
solidarist school of international law 353
solidarity 356-8
abstention opposed to 426
obligation 356-8
South Africa
military support policy 141-2
Namibia occupation 159, 308-9, 327
US support 133
Southern Rhodesia see Rhodesia
Soviet Union
Angola protests 133
contribution to practice 177-9
expropriations from East Germany 154
protests by 109-10
US claims against 168, 281
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space objects, liability for damage caused
by 292-3
Spain, Barcelona Traction case 41, 321
Sri Lanka conflict 2009, extent of
complicity 2
Stanleyville incident 110-11
State immunity see immunity
State organs, responsibility for actions on
behalf of another State 223-4
State responsibility
aggravated responsibility see aggravated
responsibility
Articles see Articles on State
Responsibility (ASR)
assessment of consequences 274
attribution of conduct by private actors
92-4
and bilateralism see bilateralism
and community-oriented law 320
see also community-oriented law
compensation 278-9
complicit State, meaning 9-10
consequences generally 271
content 269, 271
contribution to ‘climate of legality’ 85-6
extent of responsibility 296
further development of law of 295
implementation of 269, 286-95
incitement 221-2
joint responsibility see joint
responsibility
plurality see joint responsibility
policy considerations 295
reduced share, provision for 295
reparation generally 274-6
restitution 276-7
and rule of law 83-5
satisfaction 284
States as agents of international law
61-2
Stimson Doctrine as to non-recognition
326-7
strict impartiality, duty of 20-2
subjective element see Article 16 ASR
Sudan, US protest 128
Surinam, withdrawal of Dutch military
support 132, 365
Swaziland, ILC Draft Articles statement
172
Sweden
Agiza case 316-17
contribution to practice 177-9
ILC Draft Articles statement 172
Israeli Wall case 152-3
Switzerland
Arms Trade Treaty conference 137
contribution to practice 177-9

INDEX 485

extradition 164

ILC Draft Articles statement 171, 183

Ilisu Dam 148

Iraq war 115

military support policy 133, 141-2

Russia, legal cooperation 165-6
Syria

contribution to practice 177-9

Ilisu Dam 147-9

terrorism
national policies 128
UN policy 128-9
terrorist suspects
extraordinary renditions
see extraordinary renditions
third parties see also indispensable third
party
abuse of rights to detriment of 82
and bilateralism 12
case law and practice 297-8
and community-oriented law 87-8
countermeasures by
see countermeasures
erga omnes obligations 40-1
and Monetary Gold principle 8, 304
neutrality see neutral States
overflight rights 115
and public interest norms 40-1
refoulement prohibition 396
tort, breach of legal obligation as 14
Trinidad and Tobago
Arms Trade Treaty conference 137
ILC Draft Articles statement 173
Tripartite Declaration 1950 on Near East
security 130
Tunisia, ILC Draft Articles statement 173
Turkey
EC customs union 152
German military support 134
Ilisu Dam
export credit guarantees 147-9
responsibility concerns as to
international law violations 1
Iraq war 116-17
Soviet Union protest 109-10
textiles dispute with EC 312-13

Uganda

EC Guidelines on assistance 146-7

Entebbe, Israeli operation 169

US suspension of relations with 365
Ukraine

arms supplies to Georgia 135-6

ILC Draft Articles statement 173
United Arab Republic (UAR), Saudi Arabia

attack 111
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United Kingdom (UK)
al-Adsani case 38
Bulgaria claims 281
Chile, withdrawal of military support
145-6
Cluster Munitions Convention, meaning
of ‘assistance’ 205
contribution to practice 177-9
Corfu Channel case see Corfu Channel case
Eurotunnel arbitration 291
extraordinary renditions 122-4
Fisheries case 66-8
ILC Draft Articles statement 172
Ilisu Dam 147-9
Iranian protests 134
Iraq war see Iraq
Iraqi reconstruction 162-4
military support policy 131-2, 141-2
Monetary Gold case see Monetary Gold
principle
Nauru trusteeship 300-2
non-recognition jurisprudence 329-30
Ottawa Convention, meaning of ‘assist’
202
Stanleyville incident 110-11
terrorism policy 128
torture, complicity allegations 339-40
Tripartite Declaration 1950 130
‘Uganda Guidelines’ 146-7
unlawful cooperation policy 156
US attacks on Libya 112-13
US extradition, Soering case 314, 395
Yemen dispute 111
United Nations (UN)
Arms Trade Treaty conference 137
Charter provisions compared with
Article 16 ASR 30-2
exonerating practice 162-4
Korean War 108-9
military support practice 136
neutrality, law of 27-8, 30-2
non-assistance practice 158-62
resolutions as to non-recognition 327,
329
terrorism policy 128-9
United Nations Convention on the Law of
the Sea (UNCLOS)
abuse of rights principle, recognition
of 74-5
dispute settlement 313
United States (US)
Bulgaria claims 281
ELSI case 81
extradition case 164-5
Georgia-Russia war 2
Guantanamo Bay human rights
violations 125-6

Hungary, claims against 168, 281
hypothetical Israeli air strike on Iran
114-15, 227-9
ILC Draft Articles statement 172
India nuclear agreement 208-9
Iran
hostage rescue 169
0il Platforms case see Oil Platforms case
Iraq war see Iraq
Lebanon attacks, Soviet Union protest
109-10
Libya attacks 112-13
Mexico, NAFTA dispute 152
military support policy 138
Monetary Gold case see Monetary Gold
principle
Nicaragua case 263-4
non-belligerency 29
observation balloons, Soviet Union
protest 109-10
Pakistan, nuclear security assistance
208-9
South Africa, support for 133
Soviet Union, claims against 168, 281
Stimson Doctrine 326-7
Sudan protest 128
terrorism policy 128
Tripartite Declaration 1950 130
Uganda, withdrawal of relations 365
UK extradition, Soering case 314, 395
Yemen, extradition case 164-5
unlawful treatment, risk of, responsibility
for creation 224-5, 316-17
unlawful use of force, assistance, practice
108
use of force
assistance to
case law and practice 108
frequency of complicity 108
and collective security 380-5
and neutrality 19
Nicaragua case 263-4
and positivist theories 19-21

Vattel, Emer de, just war theory 16-17
Venezuela, ILC Draft Articles statement
173

Wassenaar Arrangement 143-5
weapons see also military support
aircraft see military aircraft
chemical weapons supply 134
cluster munitions see cluster munitions
conventions and treaties, meaning of
‘assistance’ 200-10
land mines convention 200
nuclear non-proliferation 207-8
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supplies, withdrawal of 133
trade treaty, preparatory conference
137
Wassenaar Arrangement 143-5
World Trade Organization (WTO)
abuse of rights principle, recognition
of 74-5
dispute settlement 312-13
GATT obligations 151
wrongful conduct
aiding of see ‘aid or assistance’
committing of, assessment as to 397
deterrence to 268
early scrutiny 426
implication in 297-8
joint responsibility, compensation as
to 281
non-assistance see non-assistance

INDEX 487

by third parties see third parties
wrongful situation, nexus with ‘aid or
assistance’ 340-1

Yemen
extradition case 164-5
UK protests 111
Yugoslavia see also International Criminal
Tribunal for the former Yugoslavia
(ICTY)
Corfu Channel case 245
Genocide Convention case 9, 235, 358-64,
391-2
ILC Draft Articles statement 172

Zaire see Congo (Democratic Republic)
Zimbabwe, Ottawa Convention, meaning
of ‘assist’ 202

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107010727
http://www.cambridge.org
http://www.cambridge.org



