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Protection Act, 23
Aronson, Jonathan D., 123, 124
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international law, 68–82; Al-Kateb 
v. Godwin, 78, 79; Antarctic 
Treaty (Environment Protection) 
Act 1980 (Cth), 81; Broadcasting 
Services Act 1992 (Cth), 75; 
cabinet, 59, 70; Charter of Human 

Rights and Responsibilities Act 
2006, 77; conflict of law rules, 61, 
64; Constitution, 63, 64, 73, 79; 
coordination of law and policy, 58, 
60, 65, 68, 83; Council of Australian 
Governments, 66; ‘covering the field’ 
test, 63; Environmental Protection 
and Biodiversity Conservation 
Act (Cth), 80; Executive Council, 
70; federal government, 62–67, 
74; Free Trade Agreement with 
the USA, 72; Human Rights 
Commission Act 1986 (Cth), 
74; Human Rights Committee, 
77; impact of international 
commitments, 68–82; incorporation 
of treaties into domestic law, 73, 
74, 78, 83; indigenous peoples, 61; 
intergovernmental relations in, 65, 
74; interpretation and enforcement 
of the law, 60; Joint Standing 
Committee on Treaties, 71, 72; 
judiciary, 62, 64, 79; Lam case, 79; 
Mabo case, 76; Metwally case, 63; 
Migration Act 1958 (Cth), 77; and 
New Zealand, 67–68, 75; political 
culture of, 56, 58; Principles and 
Procedures for Commonwealth-
State-Territory Consultation on 
Treaties, 71, 73; Productivity 
Commission, 126; Project Blue 
Sky v. ABA, 75; QAAH case, 77; 
responsibility for foreign affairs, 
69; responsible government, 59, 
65, 69; separation of powers, 76; 
significance of state law in, 62; 
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regimes’ in, 65; system of law and 
government in, 56–68, 83; Teoh case, 
78; ‘terra nullius’ doctrine, 76; treaty 
procedures in, 68, 69, 70, 71, 76, 78; 
WBM v. Commissioner of Police, 77

Australian Productivity Commission, 
126

Australian Whale Sanctuary, 80
Australian Wheat Board, 60

Bagehot, Walter, 58
Barnett, Michael, 167
barriers to trade, 115–120: cataloguing 

of, 126, 127, 128, 129, 130, 132; 
definition of, 131; in the global 
services economy, 120–132; ‘non-
tariff’ barriers, 119; regulatory 
barriers, 130

basic rights 43, 54
benefit sharing, 49
Berman, Paul Schiff, 33
Bilateral Investment Treaties, 184, 

193–194, 239
biopiracy, 39, 52
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case, 278, 286–287

Canada – Continued Suspension case, 
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Carr, E. H., 306
Cartagena Protocol on Biosafety to the 

Convention on Biological Diversity, 
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climate change, 169: and human rights, 
169–172; and international human 
rights regime, 173

climate regime, 169–172, 173, 189–191; 
see also United Nations Framework 
Convention on Climate Change 
(UNFCCC)

CME case, 240, 256
Collaborative Partnership on Forests, 

165
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common good, 306–308
common law, 68, 76

communities: communities of practice, 
179; definition of, 49; epistemic, 
133, 149, 179, 317; narrative, 153; 
normative, 150; sub-national, 145; 
transnational, 33

competence, 92, 93, 224–227
conflict of law rules, 25, 26, 27, 47
consent, 95, 96–97, 98–99, 103, 228
Convention on Biological Diversity, 49, 

52, 214, 215–216, 217, 295
Convention on Contracts for the 

International Sale of Goods, 74, 77
Convention on the International Trade 

in Endangered Species of Wild 
Fauna and Flora, 85, 87, 91, 108, 226: 
and FAO, 91, 92, 94, 97, 104

Convention on the Rights of Persons 
with Disabilities, 72

Convention on the Rights of the Child, 
79

cooperation, 243, 308, 309, 315
coordination, 55, 250, 305, 321, 323: 

between states, 57, 317; and the 
international sphere, 55; within 
states, 14–15, 59–68, 82–83,  
93, 106

Council of Australian Governments, 
66

court of general jurisdiction, 249
Cover, Robert, 16, 144, 155
Cowley, Peter F., 123, 124
Crawford, James, 18, 141, 235–260
cultures: autonomy of, 51; conflict 

among, 40; customary law of 
indigenous cultures, 45

customary law, 29, 44–48
cybersquatting, 27–39, 52

Davis, Kevin, 193
de Sousa Santos, Boaventura, 45
definitions of regimes: and the 

actors that make up regimes, 6–8; 
assumptions in, 5; and functional 
specialisation, 7; and institutions, 
8–9; in international relations 
scholarship, 6; and stages of legal 
development, 9–10; and systems-
based or emergent practices, 10

democracy, 106, 196, 314, 321
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Derrida, Jacques, 195
developing countries, 189, 191
differentiation in international law, 

39–41; see also fragmentation, 
specialisation

dispute settlement mechanisms, 
187, 248, 257, 316: competence of, 
225, 227; legally binding force of 
decisions, 227, 230, 231; legitimacy 
of decisions of, 228; reference to 
other legal rules, 226

Drake, William, 167
Dunoff, Jeffrey, 16, 133, 136–172, 259

EC – Airbus case, 270, 293
EC – Asbestos case, 109, 301
EC – Biotech case, 95, 214–216, 228, 

229, 230, 231, 295, 297
EC – Hormones case, 297–301
EC – Sardines case, 301–302
EC – Tariff Preferences case, 277
economic liberalisation and the trade 

regime, 115, 119, 307
epistemic communities, 133, 149, 179, 

317
estoppel, 280
EU Brussels Regulation, 244, 245, 255
EURATOM Treaty, 241
European Commission, 255: Directive 

on Criminal Measures to Enforce 
Rights of Intellectual Property, 51

European Convention on Human 
Rights and Fundamental Freedoms, 
225

European Court of Justice, 250: MOX 
Plant case, 242–243, 251, 253; West 
Tankers case, 244, 255

European Patent Convention, 25
European Union, 264

fact and law, distinction between, 293
fact, patterns of, 136, 137, 139–141, 157
Finnemore, Martha, 167
Fish Stocks Agreement, 87, 90
fisheries governance, 86–94, 110: 

characteristics of the regimes 
involved, 88–89; interaction across 
‘stages’ of regimes, 89–92; regimes 
involved in, 86–89, 100; scrutiny 

and review in, 104; sustainable 
utilisation, 87, 101, 102

Flett, James, 18, 141, 261–303
Food and Agriculture Organization 

(FAO), 91, 92, 94, 97, 104, 159
fragmentation of international law, 

2–4, 23–52, 177, 183, 251, 313, 316: 
agency in, 179–182; authoritative 
interpretation in, 185–188; ‘big 
bang’ model of, 184; and democracy, 
196; double fragmentation, 26, 40; 
incidental, 179; novelty in, 183–185; 
sociological understanding of, 7; 
sources of, 179; strategic dimensions 
of, 11

free market politics and the trade 
regime, 115, 121, 122

Friedmann, Wolfgang, 308
Fuller, Lon, 253

GATS, 16, 120: a framework agree-
ment, 121; ‘most favoured nation’ 
obligations, 121; Negotiating Group 
on Basic Telecommunications, 122; 
operationalisation of, 121

GATT, 117, 118, 152, 238, 263: and the 
Agreement on Technical Barriers to 
Trade (TBT), 302; Article III:4, 267; 
and the Havana Charter, 272, 273; 
references to the Havana charter in 
case law, 274

generalia specialibus non derogant, 244
Global Administrative Law project, 

159; see also global law
Global Alliance for Vaccines and 

Immunizations, 166
Global Environment Facility, 165
global governance, 313, 315, 324
Global Humanitarian Forum, 170
global law, 33, 321: administrative, 106, 

159; unity of, 28
globalisation, social meaning  

of, 168
GlobalSantaFe, 23–24, 27, 31, 36
governance, 92, 102, 204; 

see also global governance
Gramsci, Antonio, 311
Griffith, Gavan, 217
Guyana v. Surinam, 240
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Haas, Peter M., 133
harmonisation, principle of, 3
harmony of interests, 306, 320–323
Havana Charter, 275: and the ITO, 273; 

and the WTO, 273, 275
hazardous substances and activities, 

international response to, 159
hegemonic contestation, 312
hegemonic regimes, 305–323
hegemony, 310–313: definition of, 

310; political nature of, 310; as a 
universalisation strategy, 311, 315, 
320–323

Hirschman, A. O., 307
HIV/AIDS, international response to, 

164–165
Hoekman, Bernard, 129
Howse, Robert, 229
human rights, 73, 150, 224: and 

development, 322; mainstreaming 
of, 319; protection of, 151; and trade, 
322

Humane Society International, 80
Humphreys, Stephen, 16–17, 175–196

IGO collaboration, 98
implied power, principle of, 100, 220
in dubio mitius principle, 281
India – Quantitative Restrictions case, 

277
indigenous law, 47
indigenous peoples, 24, 26, 27, 44–46, 

47: in Australia, 61; customary law 
of, 45, 53; prior informed consent 
and benefit sharing, 49, 51; right to 
self-determination, 46; rights of, 170

individual goods, 306–308
information-sharing, 105, 134, 211
Inter-American Commission on 

Human Rights, 170
Inter-Organization for the Sound 

Management of Chemicals (IOMC), 
159

interlegality, 28
International Accounting Standards, 

289–290
International Civil Aviation 

Organization, 162

International Convention for the 
Regulation of Whaling, 80, 81–82

International Court of Justice, 4, 82, 
225, 249, 250, 278: Oil Platforms 
case, 228; Statute of, 225, 262; Tehran 
Hostages case, 259; UN Reparations 
case, 99; Use of Nuclear Weapons 
decision, 92, 100; and the WTO, 
275–282

international courts, 257; 
see also international tribunals: and 
international tribunals, 235–260; 
position of judge or arbitrator, 250

International Covenant on Civil and 
Political Rights, 46, 73

International Covenant on Economic, 
Social and Cultural Rights, 46–47

International Criminal Tribunal for 
Rwanda (ICTR), 184

International Criminal Tribunal for 
the former Yugoslavia (ICTY), 184

international human rights regime, 
150, 184: and climate change, 
169–172, 173

international humanitarian law, 224
International Labour Organization: 

Policy Coherence Initiative, 169; 
Working Party on the Social 
Dimension of Globalization, 168; 
and the WTO, 168

international law, 309: accommodation 
in domestic law, 68–82; 
adjudicatory processes in, 18; 
certainty and, 233; coherence 
of, 208, 229, 234; commercial 
and adjudication aspects of, 248; 
constitutionalisation of, 155, 320; 
creation, implementation and 
enforcement of, 15, 85–110, 208; 
development of, 208; diversification 
in, 203; as evidence of meaning, 
292, 295–297; facts evidenced by 
documents from, 292; formalism of, 
204, 209, 312; ‘general’ international 
law, 205, 259; involvement of non-
parties to a dispute, 95; juridical 
status of individuals under, 151; lack 
of a meta-system, 259; normative 
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conflict in, 195; and normative 
influence from regimes, 194; objects 
and purposes of, 196, 313; operation 
of, 309; ‘primary coverage’ in, 35, 
36, 37; principle of implied power, 
100; principles of, 152; problems in, 
252–259; procedural rules in, 207; 
and redemptive narrative, 154, 155; 
reference to other legal rules, 226; 
and regime and norm conflict, 236; 
regimes in, 258, 313–320; reliance 
on judicial opinion in the study of, 
137, 141, 156, 173, 235, 251; rules 
of referral in, 35, 36, 47; sources of, 
78, 203; specialisation in, 201, 203, 
205–209, 232; structural ambiguity 
in, 175–196; structural bias in, 197; 
systemic ambiguity in, 196; systemic 
integration in, 177, 195–196, 201–
211, 231–234, 322; systemic nature 
of, 1, 176; tasks of, 33; and treaties, 
181; and the WTO legal regime, 266

International Law Commission study 
on fragmentation, 2–4, 17, 89, 177, 
195, 236, 261, 316, 321: agency in, 
178–188; authoritative interpretation 
in, 178–188; intrinsic quality of 
normative conflict, 183, 195; novelty 
in, 178–188; recommendations, 3, 
4; ‘soft law’ status of, 288; systemic 
integration in, 180

international law of cooperation, 308
international litigation, 137, 138, 141, 

156, 173, 235, 251
International Maritime Organization, 

216
international organisations, 29, 

203, 208: accessibility of, 108; 
accountability, 107; capacity of, 99; 
capacity to carry out their functions, 
101; collaboration between, 93, 
98, 99, 103, 166; gatekeeper role 
of, 105; powers of, 103; regional 
development banks, 165; role of in 
special regimes, 8–9; scrutiny of 
external regimes, 104; and trade in 
services, 127

international relations, 309

International Social and 
Environmental Accreditation 
Alliance, 109

international system, coherence  
of, 113

International Telecommunications 
Union, 16, 123, 125, 162

international trade diplomacy, 118, 
119–120, 151

international tribunals, 141, 201, 
250, 257: and fisheries governance, 
89–92; and international courts, 
235–260; number and scope of, 142; 
procedures of, 103; recognition of 
their jurisdiction, 142; and regime 
interaction, 156, 173

International Whaling Commission, 
81–82

Internet Corporation for Assigned 
Names and Numbers (ICCAN), 25, 
26, 27, 36: legal quality of, 31–35

ISO/IEC Guide 2, 301

Japan, 80, 82
judges and arbitrators, ‘meta-positions’ 

of, 250
judicial techniques for resolving 

conflicts: exclusive jurisdiction 
clauses, 244; mandate not to 
have jurisdiction, 246–247; 
and normative value, 247–252; 
presumption of general jurisdiction, 
240–241; principle of the exclusive 
mandate, 237–239; principle of lex 
posterior, 245–246; principle of 
priority in time, 244–245; principle 
of special jurisdictional deference, 
242–243; principle of the specially 
chosen forum, 244; restrictive 
interpretation of ‘dispute’, 241–242; 
using a treaty as a gateway to general 
international law, 240–241; when 
two tribunals judge the same matter, 
239–240

Kelsen, Hans, 317
Kennedy, David, 149, 167, 323
Keohane, Robert, 151, 313–314
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Kingsbury, Benedict, 159
knowledge; see also information 

sharing, technical expertise: access 
to, 41; communal ownership 
of, 41; creation of, 166, 168; 
knowledge economies, 26; modern 
v. traditional, 40; professional 
knowledge, 113–133; social 
knowledge, 167; and special regimes, 
153; technical knowledge, 132

Korea – Commercial Vessels case, 286, 287
Korth, Peter, 13–14, 23–52
Koskenniemi, Martti, 2, 18–19, 154, 

172, 305–323

Laclau, Ernesto, 311
Lam case, 79
Lang, Andrew, 15–16, 113–133, 167, 256
Lauder case, 239, 256
law: aspirational character of, 

145; criteria for determining 
its boundaries, 32; internal 
differentiation of, 29, 30; moment 
of, 253, 255, 321; as a nomos, 145; 
sectoral differentiation, 30; state-
centric understanding of, 145

lawyers, 321
legal formalism, 312
legal pluralism, 23–52, 183, 196, 316: 

types of, 25–27
legal regimes, and professional 

knowledge, 113–133, 321
legal standards, 211, 232
legal systems, 36
legitimacy, 94–98, 110: and 

competence, 227
lex posterior derogat legi priori; 3, 

see also judicial techniques for 
resolving conflicts

lex specialis derogat legi generali, 3, 5
liberalism, 307
liberty, 314
London Dumping Convention, 215–216
Luhmann, Niklas, 42–43

Mabo case, 76
managerialism, 110, 305, 312, 315, 324: 

and regime interaction, 103–104, 
318, 321, 324

Maritime Stewardship Council, 109
market access, 115, 121, 122
Matz-Lück, Nele, 18, 201–234
McLachlan, Campbell, 213
Measures Affecting Trade in Services, 

128
Metwally case, 63
Mexico Soft Drinks dispute, 238
Michaels, Ralf, 32
Mondev International Ltd. v.  

USA, 223
Mouffe, Chantal, 311
MOX Plant case, 242–243, 251, 253
multi-sourced equivalent norms 

(MSENs), 8–9, 11

narrative: and nomos, 144, 149–156; 
redemptive narrative, 148, 154, 235, 
259

neem tree case, 24–25, 39
Neville, Penelope, 18, 235–260
New International Economic Order, 

188, 190, 193
New York Convention, 255
New Zealand, and Australia, 67–68,  

75
Nicolaidis, Kalypso, 167
nomos: clash between different nomoi, 

146; and narrative, 144, 149–156
non-discrimination, 121, 175
non-governmental organisations, 

108: code of good practice for, 109; 
credibility of, 108

norms: conflicts between, 85, 194; 
consensus on, 105; coordination 
of, 14–15; flexible use of extrinsic 
norms, 232; international, 217; 
international human rights 
norms, 150; interpretation of, 201; 
interrelations of, 210; and judicial 
decision-making, 146; judicial 
techniques for resolving conflicts, 
236–247; legal norms, 26, 27, 32, 
52; legal status of, 33; legitimacy of 
interpretation of, 228; peremptory 
norms, 3; process norms, 106; 
proliferation of, 203–205; social 
norms, 26, 32; and transnational 
communities, 34
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North American Free Trade 
Agreement, 221, 223, 239

Nye, Joseph, 151

OECD Arrangement on Officially 
Supported Export Credits, 288, 289: 
a Gentlemen’s Agreement, 285; pur-
pose of, 284; Sector Understandings, 
288; ‘soft law’ status of, 285

OECD, Trade Committee, 127
Oil Platforms case, 228
On the Regulation of Ocean 

Fertilization, 216
Onus v. Alcoa of Australia Ltd, 48
openness, 104, 108
‘ordre public international’, 37
OSPAR Convention, 217, 226, 241
OSPAR Tribunal, 217–218, 241
Oxfam International, 170

pacta sunt servanda, 281
Petersmann, Ernst-Ulrich, 318, 320
Picciotto, Sol, 8
pluralism: see legal pluralism 
precautionary principle, 295
principle of speciality, 92, 100
prior informed consent, 49
procedural justice, 106
professional knowledge, and legal 

regimes, 113–133
Project Blue Sky v. ABA, 75
proportionality, principle of, 175,  

298
public goods, 176, 184, 190

QAAH case, 77: redemptive narrative, 
148, 154, 235, 259

Refugees Convention, 77
regime failure, 185, 188
regime interaction: accountability in, 

104–109; capacity to manage conflict, 
186, 187; collision rules for, 27–39, 
42–44, 48; conceptual interactions, 
166, 173; conflict about preferences, 
308; contexts of, 12, 13; and control, 
12; and creation, implementation 
and enforcement of international 
law, 85–110; dispute settlement 

mechanisms, 207, 211; and domestic 
policy coordination, 93; and express 
and implied powers, 99–103; hidden 
forms of, 138; impediments to, 
92–94; institutional arrangements 
for, 97–98; interpretation in, 211, 
227; lack of a meta-system, 187; legal 
framework for, 94–109; legitimacy of, 
94–98, 110; litigations involving, 155; 
and managerialism, 103–104, 110; 
mechanisms of, 105, 209; and mutual 
agreement, 96–97; and national 
implementation of treaties, 214; 
operational interactions, 163–166, 
173; parallel membership, 94–96; 
political nature of, 113, 114, 132–135; 
political resolution of conflicts 
between, 133; power and authority 
of, 138; ‘problem-solving’ attitude 
in, 18–19; productive possibilities of, 
134; regulatory and administrative 
law-making in, 158–163, 173; 
relational model of, 136–172; reliance 
on judicial opinion in the study of, 
137, 141, 156, 173, 251; and rights and 
duties of states, 92; and sovereignty, 
92; and states, 92, 308–309; structural 
ambiguity in, 176; study of, 139–144, 
173; substantive law approach to, 27, 
38, 53; systemic ambiguity in, 197; 
transactional model of, 137, 157, 158, 
172

regimes, 184: authoritative 
interpretation by, 218; autonomy 
of, 314; biases and preferences 
embedded in, 15–16; coherence 
of, 182; communities in, 12, 15–17, 
149; compliance mechanisms, 
185; conflict between, 191, 256, 
308; contestation within, 176; 
and control, 17–19; definitions of 
regimes, 4–11, 113–133; development 
of, 317; dialogue between, 218; and 
domestic law, 82; emergence of, 184, 
197; extrinsic and intrinsic norms 
in, 210; features of, 258; hegemonic 
regimes, 18–19, 305–323; hierarchy 
of, 186, 187; hybrid, 44, 86, 172, 
319; as independent actors, 163; 
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judicial techniques for resolving 
conflicts, 236–247; and justice, 
323; lack of a meta-system, 209, 
210; legitimacy of, 86; non-state 
‘private’ regimes, 31; normative 
‘stickiness’ of, 194, 257; normative 
weighting between, 190; objects 
and purposes of, 181, 185, 318; and 
political contestation, 324; political 
nature of, 320; productive friction 
between, 1–17; as purposeful actors, 
138; regulatory regimes, 14, 29, 
163, 205, 220; reification of, 10, 113, 
114; self-contained, 37, 53, 98, 206; 
as sets of norms, decision-making 
procedures and organisations, 9; 
social embeddedness of, 52; special 
regimes, 5, 57, 153, 194; and states, 
314; structural bias in, 186; study 
of, 258; technical expertise in, 16; 
transnational, 8, 14, 23–52, 53, 182; 
types of, 4–11

regional development banks, 165
regulation, pro-competitive, 122
regulatory regimes, ‘tunnel vision’ of, 

14, 37, 39, 53
res judicata, 279
rights; see also human rights: basic 

rights, 42–44, 54; collective rights, 
48; enforcement of, 48

Ruggie, John Gerard, 133

Saunders, Cheryl, 14–15, 55
SCM Agreement, 283, 284, 285, 288, 

291
self-determination, 46, 176
SGS v. Philippines case, 244, 245,  

251
society, functional differentiation of, 

13–14, 27–31, 39
Southern Bluefin Tuna case, 246–247, 

254
sovereignty, 92, 98–99, 182, 228, 306: 

and regime interaction, 92
states, 57: cooperation among, 309, 315; 

institutional and legal organisation 
of, 55, 56; interdependence of, 204; 
international rights and obligations 

in, 213; participation and consent in 
regimes, 6, 95, 98–99, 103; post-war 
welfare states, 118; power to make 
consultative arrangements, 99; as 
primary actors, 204; and regimes, 
308–309, 314; rights of, 98; theory 
of, 57–58

Stockholm Convention on Persistent 
Organic Pollutants, 160

Swordfish dispute, 89, 237, 255

Talbot & Pope, 224
Taylor von Mehren, Arthur, 38
technical expertise, 16, 134, 179, 

300, 318, 321: networks of experts, 
127; regulatory experts and legal 
professionals, 125; and the WTO, 
105, 119, 132

technology transfer, 16–17, 175–196: 
and the Bali Action Plan, 192; 
definition of, 178, 188, 194; intra-
regime conflict and, 188–193; as a 
term of art, 178, 192

Tehran Hostages case, 259
telecommunications services, 122: 

barriers to trade in, 125; competition 
in, 124; regulatory principles for, 
122, 123; technical expertise in, 122, 
125

Teoh case, 78
territoriality, principle of, 35
Teubner, Gunther, 13–14, 23–52, 141, 

154
Trachtman, Joel P., 35
trade in services, 167: barriers to 

trade in, 126; definition of, 120; 
‘non-tariff’ barriers, 128; technical 
expertise in, 128

trade regime: and climate change, 169; 
communities in, 151; and domestic 
regulation, 117; and economic 
liberalisation, 115; epistemic 
communities in, 133; history of, 
117; and labour standards, 168; 
liberalisation of trade, 116; politics 
of, 116; ‘principles of vision’ of, 114, 
115–120, 131, 132; and technical 
expertise, 119
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