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To call for a deconstruction of human rights law must seem both impudent 
and untimely. Impudent because deconstruction, having arrived uninvited 
and quite late to the human rights party, dares to undertake a criticism of 
human rights law’s very foundations; untimely because this critique comes 
at the very moment that human rights law is struggling to maintain its 
newly gained prominence in legal, academic, and policy circles against the 
onslaughts of interminable wars on terror and their concomitant ideologies of 
realpolitik. Just when human rights law appears in its most robust state, decon-
struction has the nerve to call for its reinvigoration. How could human rights 
law require reinvigoration today?

Furthermore, deconstruction must appear to be an odd candidate to assist 
in the reinvigoration of human rights law when it, along with its fellow traveler 
postmodernism, are infamous for their obscurantism, for “producing a schol-
arship” that is “conceptual, arid, and removed from experience” (Blumenson 
1996, 527). More substantively, they have been censured for their rejection of 
any type of values or universalism, leaving behind a morass of relativism. As 
feminist legal scholar Catharine MacKinnon challenges:

Can postmodernism hold the perpetrators of genocide accountable? If the 
subject is dead, and we are dealing with deeds without doers, how do we 
hold perpetrators accountable for what they perpetrate? Can the Serbian 
cultural defense for the extermination of Croats, Bosnian Muslims, and 
Kosovar Albanians be far behind? If we can have a multicultural defense for 
the current genocide, because that’s how the Serbs see it, why not a German 
cultural defense for the earlier one? Anti-Semitism was part of German 
culture. (2000, 706)

We are told, in the New York Times no less, that postmodernism is so “ethically 
perverse” that it would even rule out condemnation of the terrorist attacks 
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Introduction2

of 9/11. After all, the purported “rejections of universalist values and ideals 
leave little room for unqualified condemnations of a terrorist attack, particu-
larly one against the West” (Rothstein 2001).

Deconstruction and postmodernism, in response to these critiques and to a 
series of historical events such as the Rwandan and Bosnia genocides, the fall 
of communism, and the growing entanglements of globalization, undertook a 
well-publicized ethical turn in the 1980s and 1990s. Their adherents searched, 
sometimes in vain, for theoretical grounds on which to make ethical and polit-
ical judgments. Some, such as Stanley Fish and Richard Rorty, took the prag-
matic way out and reveled in their newfound anti-foundationalism, holding 
that no adequate theoretical answers could be made to the cultural relativism 
challenge and theorists should just accept that fact. Others embraced pseudo-
Nietzschean critiques, arguing that philosophy could only provide a ques-
tioning of all final answers and was incapable of providing any new ethical 
foundation on which to reconstruct human rights. Other thinkers abandoned 
postmodernism for, or supplemented it with, insights from Marxism, femi-
nism, and post-colonialism. Other theorists, such as the current author, have 
found solace in various ethics of the “Other” such as that propounded by the 
Franco-Jewish philosopher Emmanuel Levinas. Levinas, while sharing many 
of the same philosophical foundations of the postmodernists, had been writ-
ing about “ethics as first philosophy” decades before the famous ethical turn. 
Indeed, Levinas’ philosophy based on the ego’s infinite responsibility for the 
Other, the other person, has recently gained cachet in a number of fields, but 
it has rarely been applied to human rights law.1

In this work, I move beyond Levinas’ ethics of the Other and develop a 
phenomenology of the Saturated Other by supplementing Levinas’ work with 
that of such theorists as Judith Butler, Enrique Dussel, Jean-Luc Marion, and 
Gayatri Spivak. I propose that a philosophy that begins with the ethical rela-
tionship with the Saturated or Marginalized Other, provides a much needed 
and timely deconstruction of human rights law, and opens fruitful avenues 
for its reinvigoration. This book’s central premise is straightforward: Human 
rights law should find its inspiration from the Other, the marginalized per-
son who, in most cases, has no other place to turn. This premise should be 
self-apparent. After all, the raison d’être of human rights law should be the 
protection and empowerment of those who have been most marginalized, “to 
give voice to human suffering, to make it visible, and to ameliorate it” (Baxi 
2002, 4). Human rights law should privilege the “right to have rights” (Arendt’s 

1 Notable exceptions include Douzinas (2000), Shepherd (2006), Burggraeve (2002), and 
Simmons (2003).
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phrase) of those that have been marginalized in society. As Rene Cassin said 
of the Universal Declaration of Human Rights, in the drafting of which he 
played a large role: “[I]t is the voice of millions of human beings, victims 
of oppression, misery and ignorance, who aspire to live under conditions of 
greater justice, freedom and simple dignity” (Cassin 1970). Unfortunately, as 
I show in the discussion that follows, the voices that should be empowered by 
human rights law are often disregarded by human rights law and frequently 
even further silenced by it. They remain, in Aristotle’s term, aneu logou (with-
out a voice). Only when human rights tribunals, attorneys, and activists learn 
to patiently listen to the voices of the marginalized will the aneu logou realize 
their human rights.

DEDUCTIVE AND INDUCTIVE UNIVERSALISMS

Most previous human rights theories did not begin from the voices of the 
Marginalized Other. Instead, in an attempt to develop theories of rights with 
near-scientific certitude, many philosophers (from Hobbes to the present) 
have embraced a deductive approach that consciously parrots the methods of 
mathematicians and scientists. Most rights theories begin with first principles 
derived from the thought experiments of philosophers, political theorists, or 
theologians. Rights are deduced from self-preservation, reason, the laws of 
nature, freedom, or the categorical imperative. Often, to ensure objective first 
principles, these theorists attempt to “bracket” or set aside social or cultural 
influences by imagining abstract states of nature (Hobbes, Locke, Rousseau, 
etc.), or, more recently, through an “original position” stemming from an 
assumed veil of ignorance (Rawls) or an ideal speech situation (Habermas). 
Many political theorists and philosophers still embrace this method and have 
come up with a plethora of lists of basic rights that will presumably garner 
near-universal support. The debates then become whether this original list of 
rights can be expanded while maintaining universal or perhaps overlapping 
consensus (e.g., Beitz 2001; Talbott 2005).

In contrast to these endless searches for an abstract universalism, human 
rights attorneys, judges, and activists have employed an inductive approach 
to develop their own collections of rights. The rights found in international 
treaties and the decisions of international courts and quasi-judicial bodies 
are rarely framed in terms of general abstract principles. For instance, the 
drafters of the Universal Declaration of Human Rights (UDHR) consciously 
eschewed philosophical or religious justifications. The most important early 
draft of the UDHR was prepared by Canadian delegate John Humphrey and 
resembled a laundry list of rights derived from existing rights documents. 
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It was not so much a draft as a collation. When queried about the philoso-
phy behind the document: “What principles did they adopt; what method 
did they follow? Is it their own idea; is it a collection of various principles?” 
Humphrey conceded, it “is based on no philosophy whatsoever” (Glendon 
2001, 58).

While the abstract universalists are still debating first principles and 
whether a resulting specific right can obtain universal agreement, the human 
rights regimes, consciously avoiding debates about first principles, have devel-
oped a robust collection of rights that have proven surprisingly universal and 
justiciable. The universality of these rights is apparent in the near-unanimous 
acceptance of the UDHR and the current ratification status of the myriad UN 
human rights treaties, such as the Convention on the Rights of the Child, 
which has been ratified by every country except Somalia and the United 
States.2 Even the 1993 Vienna Declaration, drafted in the midst of conten-
tious cultural relativism–universalism debates, was signed by all 172 countries 
present and boldly proclaimed the universality of the existing human rights 
regimes:

The World Conference on Human Rights reaffirms the solemn commit-
ment of all States to fulfill their obligations to promote universal respect 
for, and observance and protection of, all human rights and fundamental 
freedoms for all in accordance with the Charter of the United Nations, other 
instruments relating to human rights, and international law. The universal 
nature of these rights and freedoms is beyond question. (emphasis added, but 
see Otto 1997)

These human rights norms have also proven to be widely justiciable as evi-
denced by the creation of the International Criminal Court (ICC); the ad hoc 
courts for Rwanda, Yugoslavia, and Sierra Leone; the enormous growth in 
caseload and prestige of the European and Inter-American courts of human 
rights; and other less publicized advances such as the growing use of universal 
jurisdiction laws in numerous countries, the incorporation of human rights 

2 Not merely hortatory, these treaties often require extensive intrusions into state sovereignty. 
For example, the most recently drafted human rights treaty, the Convention on the Rights 
of Persons with Disabilities, requires ratifying states, inter alia, to “modify or abolish existing 
laws, regulations, customs and practices that constitute discrimination against persons with 
disabilities,” “to take into account the protection and promotion of the human rights of per-
sons with disabilities in all policies and programmes,” and “to take all appropriate measures 
to eliminate discrimination on the basis of disability by any person, organization or private 
enterprise” (Article 4).
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Introduction 5

treaties into national laws, and the recent innovative uses of the Alien Tort 
Statute in the United States.

Significantly, this “human rights cascade” (cf. Lutz and Sikkink 2001) has 
proceeded with precious little conversation between the human rights com-
munity and the deductive theorists of human rights. This was made evident 
to me several years ago when I attended a Salzburg Seminar on International 
Human Rights Law. Spending one intensive week discussing human rights 
with some of the leading practitioners from around the world gave me won-
derful insight into the myriad recent advances in human rights law. Yet I was 
struck by how little attention was paid to philosophical arguments. In fact, not 
once during the sessions was any political theorist or political scientist men-
tioned, and philosophers were only mentioned in the most cursory fashion.3

So we are confronted with an extensive theoretical discussion of human 
rights that rarely, if ever, is applied by human rights workers and a wide-
ranging application of human rights that rests on little philosophical justifi-
cation. Not surprisingly then, the participants in the human rights cascade 
have been mostly unaware of several important recent philosophical cri-
tiques, most notably – for the present work – of the extent to which human 
rights may be founded on an invisible ideology that conceals an original 
violence (cf. Lefort 1986, 224; Derrida 1992).4 John Humphrey claimed that 
his collation of rights was based on “no philosophy whatsoever,” and yet it 
is quite clear that it, like all human rights documents of the post–World 
War II era, was steeped in a particular way of looking at the world based 
on Enlightenment values, the state sovereignty of the Westphalian system, 
and various manifestations of colonialism. Each of these biases privileges 
a certain type of human rights, applicable only in certain situations and for 

3 Similarly, Hopgood (2006) expresses surprise that few, if any, staff at Amnesty International’s 
International Secretariat were aware of the death of John Rawls or even could identify 
Rawls (6–7).

4 Many other theoretical critiques are germane to the general thrust of this book. Baxi (2002)
argues against the commodification of human rights by non-governmental organizations 
(NGOs). “Human rights violations must be constantly commoditized to be combated. 
Human suffering must be packaged in ways that the mass media markets find it profitable to 
bear overall” (125). Macdonald (2004) argues that any human rights regime that lacks such 
theorization “loses much of its critical potential, and is thus far more susceptible to being 
appropriated by the powerful in order to sustain the global relations of domination prevailing 
today” (970). Otto (1997) goes further and claims that the universalism–cultural relativism 
debate itself is, at its core, about “global economic dominance” between the global North 
and the growing economies of Asia. “The debate is serving a variety of elite macroeconomic 
interests, and will continue to do so while articulated in modernity’s dualistic terms” (4). The 
merits of these positions reinforce my call for a continuous deconstruction of human rights 
law (see Chapter 3 in this volume).
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specific individuals. Women’s rights and indigenous rights were marginalized 
while the horrors and brutality of colonialism and the proxy wars of the Cold 
War were almost completely absolved. Economic, social, and cultural rights 
were relegated to “second-generation rights,” groups and “peoples” had little 
or no rights of their own, and states had little or no affirmative duties, espe-
cially for the actions of non-state actors. Human rights regimes to this day, 
unbothered by the works of philosophers, retain and reinforce what Jacques 
Derrida would call the “original violence” of this founding moment. Some 
progressive development in the meaning of human rights has taken place, 
but jurists have often been reluctant to challenge this original violence and 
its effects. Attorneys and activists have met great resistance when pushing for 
such advances as state responsibility for non-state actors, the justiciability of 
economic, social, and cultural rights, or gendered interpretations of treaties 
such as the Convention against Torture (cf. Simmons 2007). As human rights 
law becomes more robust, as its foundations become more widely accepted, 
as a human rights triumphalism sets in, the original violence risks becom-
ing further obscured and thus more pernicious. Human rights workers may 
question less and less their very assumptions, especially the extent to which 
their very work may be perpetrating a type of violence by privileging a spe-
cific conception of rights. And here, we begin to glimpse the timeliness of a 
deconstruction of human rights law.

CONCRETE UNIVERSALISMS

This is not to say that human rights regimes have not been subject to, and 
conscious of, extensive critique. Both sets of universal rights – the one more 
legal and practical, the other more abstract and philosophical – have had 
their share of detractors, especially in the famous universalism–cultural rela-
tivism debates that for many years unduly dominated much of human rights 
discourse at both the legal and theoretical levels. In response, both types of 
universalisms have tempered their claims; they have both been drawn to what 
have been called concrete universalisms.5

5 The term “concrete universal” has a long history, made most famous in Hegel’s work where 
the modern German state concretely realized the abstract idea of the state. Most recent 
uses of this term depart from Hegel’s emphasis on unity (see, for example, Hanssen [2000]
who argues for “a situated universalism, where provisional universalist programs are tested 
and corrected as seen fit” [74]). For other relevant uses of this term, see Cohen (2003; “the 
elevation demanded by ethical universality is rooted in the particular, just as the aspiration 
of particularity requires and demands universality” [138]), Gould (1976), Levinas (1990, 6; in 
reference to “Israel’s vocation”), Peperzak (1997, 84–87), and Simmons (2003, 82–85). 
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Introduction 7

In the case of the human rights regimes, their concrete universalisms 
frequently mix the universalism of law with the concrete aspects of particu-
lar cases and the plurality of conditions confronted when applying the law.6

Human rights judges grapple daily with questions of relativism and univer-
salism, and very few can be human rights absolutists or unqualified relativ-
ists. They must weigh the application of universal standards with the rights 
of defendants, the sovereignty of nations, political exigencies, and claims of 
victims and their families, as well as social and cultural norms. Despite this 
need to concretize or contextualize human rights laws, jurists have been sur-
prisingly willing to make universal pronouncements. Even on those issues 
that universalism’s detractors often trot out as its Achilles’ heel, jurists and 
other human rights practitioners have increasingly sided with universalism. 
For example, the recent protocol on the Rights of Women in Africa takes 
an unexpectedly strong stand against female genital mutilation and other 
“harmful traditional practices,” and the African Commission on Human 
and Peoples’ Rights has made significant rulings curtailing the application 
of Sharia law. Further, the Inter-American Court of Human Rights has over-
ruled elected bodies and the judiciary in Chile, an overwhelmingly Catholic 
country, in rejecting the censorship of the allegedly blasphemous film The 
Last Temptation of Christ (“The Last Temptation of Christ” Case, 2001), and 
the European Court of Human Rights acted in a similar manner in overturn-
ing Northern Ireland’s anti-sodomy law (Dudgeon v. United Kingdom 1981).

At the same time, many theorists have developed concrete universalisms 
without relying on deductions from abstract first principles. These theorists 
have often found Nietzschean formulations of the death of God – that is, 
the death of abstract ideals – to be compelling, but at the same time, they 
have been fearful of embracing any sort of strong ethical relativism. These 
theorists have often turned to philosophers such as Aristotle and Hegel for 
guidance in constructing concrete universalisms using an inductive approach 
beginning from concrete experiences. They often heed phenomenologist 
Edmund Husserl’s famous exhortation, “back to the things themselves” – that 
is, a theorist should attempt to bracket any a priori theoretical framework and 
focus on phenomena as they appear as opposed to how they are categorized by 
the speculations of contemplative philosophers. For instance, the twentieth-
century émigré philosopher Hannah Arendt wrote that “thought itself arises 

6 Cf. Donoho (2001): “Ultimately, the real issue is not legitimacy of relativism but rather the 
degree to which diversity, pluralism, self-governance, and autonomy values will be accounted 
for within the international human rights system” (3). See also An-Na’im (1992).
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Introduction8

out of incidents of living experience and must remain bound to them as the 
only guideposts by which to take its bearings” (1968, 14). From this empha-
sis on concrete experience, a major role of philosophy becomes a question-
ing of what Arendt calls banisters: “categories and formulas that are deeply 
ingrained in our mind but whose basis of experience has long been forgotten 
and whose plausibility resides in their intellectual consistency rather than in 
their adequacy to actual events” (Arendt 2003, 37). These banisters or artificial 
typologies categorize (etymologically; to accuse) phenomena and deny them 
their full reality. When applied to human affairs, such typologies risk reduc-
ing individuals to preconceived categories based on race, gender, nationality, 
and so forth.

Arendt and other concrete universalists do not defend some type of casu-
istry where each case or set of facts must be treated as isolated and absolutely 
unique. They trudge on and make judgments that can be generalized or uni-
versalized, but these judgments are grounded in concrete experience. How is 
it possible for jurists or philosophers to make universal judgments from con-
crete experiences without slipping into casuistry or relativism? Recall that a 
good number of philosophers, from Plato to Hobbes to the present day, deride 
the “truths” of such inductive thinking as mere “illusion and opinion” (Arendt 
1968, 232) because of their contingent nature. If we are to found truths on facts, 
then we must navigate what Kant called the “melancholy haphazardness” of 
facts, “the intractable, unreasonable stubbornness of sheer factuality” (Arendt 
1968, 243). In other words, if we do not subscribe to a teleology or “divine” plan 
in history, we must admit that there could just as easily have been other facts. 
If the universal human rights that we hold so dear are drawn from the cur-
rent concrete facts, we must ask whether the same universalism would have 
evolved under a different set of facts, such as a hypothetical victory of Nazism 
or Stalinism. Likewise, if the UDHR had been drafted 150 years earlier, would 
it have included Article 4’s denunciation of slavery or Article 2’s prohibition 
of discrimination based on “race, color, sex, language, religion, etc.”? And 
so, removing the banisters of abstract philosophers quickly leads us to the 
indictments of postmodernism’s relativism posed by Catharine MacKinnon 
and discussed earlier in this book. This is not to say that supposedly universal 
principles cannot be created inductively. After all, the drafters of the UDHR 
and subsequent treaties have created universally recognized principles with-
out such abstract truths. But their ultimate formulations are surely subject to 
the melancholy of haphazardness and the related charges of relativism.

Along with the interrogations of the founding violence of human rights law, 
we now begin to see the need for a new foundation for human rights, a way to 
ground the concrete universalisms of philosophers and human rights regimes. 
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Introduction 9

Can we find a new (nonabstract) foundation for human rights that critiques all 
foundations or banisters of thought, including its own, but avoids the charges 
of casuistry and relativism? Would not such a new foundation reinvigorate 
human rights law and open new avenues for its progressive development?

TOWARD A CONCRETE UNIVERSALISM OF THE OTHER

After its ethical turn, postmodernism and deconstruction offer much more 
than the endless critique or “desedimentation” (Derrida 1992, 13) of law for 
which they are most famous. Postmodernism’s growing emphasis on the mar-
ginalized Other, inspired in large part by Levinas’ work, can provide a new 
foundation or a “new normative map” (Benhabib 2004, 6) that can lead to a 
reinvigoration of human rights.

Levinas’ thought begins not from abstract principles but from the infinite 
ethical responsibility that originates in the ego’s exposure to the face of the 
human Other. The ego is commanded to respond to the Other to the point 
of substituting oneself for the Other; that is, “bringing comfort by associat-
ing ourselves with the essential weakness and finitude of the Other” (Levinas 
2001, 228). The ego must incessantly question its actions: Has it really done 
enough for the Other? Levinas insists that this original commandment of the 
Other must be universalized into laws and political institutions to be most 
effective. The crucial point is that laws and institutions must find their inspi-
ration in the original ethical relationship with the Other. Applied to human 
rights law, the raison d’être of human rights institutions must be to respond 
to the ethical demands of the Other, and this response requires a continuous 
questioning as to whether the institutions have done enough for the Other. 
Any original violence that would further silence the Other must be contin-
uously deconstructed.

To begin with the ego’s exposure to the Marginalized Other would appear 
to open Levinas’ thought to the vicissitudes of the melancholy haphazardness 
of facts that Kant bemoans. After all, the Other that confronts the ego could 
very well be someone different, could be marginalized in some different way. 
Therefore, the ego’s infinite responsibility would differ depending on the con-
tingency of facts. MacKinnon’s accusations about cultural relativism would 
remain valid.

Levinas argues, however, that by rooting this very concrete experience of 
exposure to the Other in transcendence, his thought is not tied to the contin-
gency of facts and therefore allows for judgment that surpasses cultural relativ-
ism. For Levinas, the face of the Other points to a transcendence beyond the 
comprehension or categories of the ego and resists the creation of all typologies 
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Introduction10

in its name. Levinas calls this transcendence a “return to Platonism in a new 
way” (Levinas 1996, 58, cf. Blum 2000), by which he means the establishment 
of an ethical standard that moves beyond cultural relativism and can call into 
question all ideologies or typologies. Indeed, the face of the Other rooted in 
transcendence calls into question all institutions, even those created for the 
Other. All institutions must be constantly interrogated as to whether they are 
truly serving the Other.

CAUTERIZATION OF THE OTHER

Most human rights theories do not begin from the perspective of the 
Marginalized Other. In fact, most exclude – or, more accurately, “cauterize” –
the Marginalized Other. The term “cauterize” aptly describes the compre-
hensive way that the Other has been excluded by most rights thinking, be 
it philosophical, political, or legal. I identify three aspects of cauterization 
(see Figure I.1) that correspond to the term’s three interrelated meanings (cf. 
Oxford English Dictionary). The first meaning comes from its roots in the 
Greek verb kauteriazein, which means to burn with a kauter or a branding 
iron. Such branding was historically done to physically mark a slave or crimi-
nal as rightless. Second, cauterization refers to a medical procedure in which 
burning is used to seal off or remove part of the body. This procedure is most 
often used to stop bleeding, but it can also seal a wound to stop the spread of 
infection. Finally, in its most metaphorical meaning, cauterization means to 
deaden feelings or make one callous to the suffering of another.

Previous rights theories, whether philosophical or legal, often cauterize 
the Marginalized Other. The Other is branded as beneath humanity, below 
those who deserve rights. Then, those that are deemed inferior or rightless are 
sealed off from the polis or the courtroom, in effect treating the voice of the 
rightless as an infection that must be stopped from spreading. This meaning is 
suggested by Adolph Eichmann’s attorney when describing the extermination 
camps as a “medical matter” (Arendt 2003, 43). Finally, those with rights, the 
full members of the polis, deaden their feelings toward the suffering of those 
who are branded as rightless.

Of course, this logic lurks behind almost every ideology that has supported 
genocide, colonization, or slavery. Examples abound. African slaves brought to 
the Americas were often physically branded on their faces or shoulders. Even 
after that practice was banned in much of the United States, less physical, but 
very real, legal branding was perpetrated by legislation and legal opinions. 
African Americans were famously branded as “so far inferior that they had no 
rights which the white man was bound to respect,” and therefore, they “might 
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