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(Art. 25) 212–218

customary plea of necessity 212, 214,
217–218

International Monetary Fund 34
international trade/WTO law 4

barriers to foreign trade,
liberalizing 1

constituted multilaterally 1–2
dispute settlement system see WTO

dispute settlement
GATT see General Agreement on

Tariffs and Trade (GATT)
Geneva as institutional

nucleus 1–2
history see history
international investment law, and

convergence factors see conver-
gence factors

FTAs, and 6–7
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shift in operation of investment

treaty regime 71–77
compulsory licences for public

health purposes shielded 75
developing countries, approach

of 71
escalation of investment treaty

claims 71–72
forms of state exit from

investment treaty system 76–77
increasing deficit of functionality

of investment treaties 74–77
paring back expansive protections

in classic BIT model 74–76
pro-investor reasoning of early

challenges 73–74
sensitive and speculative

challenges 72–73
substantive and binding

exceptions for host state
conduct 75–76

Japan 12
flexibilities/exceptions 75–76
redistribution programmes 192–193

Japan – Alcohol 98, 125–126, 235

Korea – Beef 200–201, 222, 223

‘less restrictive means’ (LRM) analysis
199, 200–201, 202, 205, 222–224

Lochner v. New York 189
Loewen v. US 110, 115, 255
Lucas v. South Carolina Coastal

Council 190

Maffezini v. Spain 250
Marxism 41–42, 53, 58
Merrill Ring v. Canada 103, 114

Metalclad v. Mexico 75, 136, 183
Methanex v. US 9, 99–108, 110, 122,

128, 131–132, 139–140,
158–161, 165, 197, 255–256

Mobil Oil v. Canada 155
most-favoured-nation treatment

(MFN) 11
dispute settlement clauses in other

treaties, and 250–251
GATT, in 37–38, 39
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Chapter 11 9, 50, 62–64, 111–112,

162–163
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257–258
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WTO Appellate Body, use of

258–259
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Saipem v. Bangladesh 237,
247–248
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international investment law,
controversy over 136–137
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law 151–152
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evidence 143–145

non-discriminatory regulatory
interventions, defending 140
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139–140

risk assessments 148–151
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measures based on 149–151
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SPS Agreement see SPS Agreement
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based on 149–151
scientific justification for certain

measures, requirement of
137–138

scope of 140
state choice on optimal level of risk

146–147
types of measures coming within

scope 142–143
subsidies 23–24, 139

tariffs 15–16, 171
economic consequences of tariff
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compulsory licences over patent
rights 11
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(HIV/AIDS) 69–70

protection of intellectual property as
investment 10–11

Tuna – Dolphin I 240, 243

umbrella clause protection 25–26
UNCITRAL Arbitration Rules

(1976) 47
transparency 274

Unglaube v. Costa Rica 130
United Kingdom

MFN 250–251
Model BIT 112, 113, 250–251
tariffs 38

United Nations
Charter 211, 220
expropriation, resolutions on 42–43

United States (US)
amicus curiae 273
BITs 44, 45, 273

expropriation 75, 184–185
investment treaty goals 60–61
investment treaty practice,

openness of 273
1994 Model BIT 156
2004 Model BIT 25–26, 154,

184–185
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United States (US) (cont.)
disputes, avoiding frivolous claims

in 180
exceptions/carve-outs 75–76
expropriation 75, 185,

189–190
indirect expropriation 184–185

GATT 48–49
Great Depression 38
ITO 35, 36
NAFTA see NAFTA
party autonomy/appointing

arbitrators 275
private property, protections for

189–190
regulatory takings 190
tariffs 38

UPS v. Canada 95, 110, 133–134, 206
Uruguay Round 22–23, 26, 31, 36,

48–53
GATS/trade in services 48–49, 63
ideological constraints 69
WTO members side-lined by final

stages 70
US – Continued Suspension 151
US – Gasoline 68, 205, 224, 241, 242
US – Internet Gambling 177–178, 220
US – Lead and Bismuth 272
US – Section 301 227, 229
US – Section 337 200, 201, 223
US – Shrimp 68, 203–204, 205,

243–244, 272
US – Stainless Steel from Mexico

237–238
US – Zeroing (Japan) 237

Vienna Convention on the Law of
Treaties 1969 (VCLT) 5, 19

treaty interpretation/adjudication
26–27, 67, 111–112, 204, 239,
240–242

Whaling (Australia v. Japan: New
Zealand Intervening) 9, 258

World Bank 34
World Trade Organization (WTO) 1–2

anti-dumping duties see anti-
dumping

Appellate Body see WTO dispute
settlement

challenges, systemic 6–7
countervailing duties 8–9
see also Agreement on Subsidies and

Countervailing Measures
developing states 12
dispute settlement system see WTO

dispute settlement
‘embedded liberalism’ 11–12, 171
establishment/formation 1–2, 22–23,

48–53
fair and equitable treatment see

science-based approach
to fair and equitable
treatment

flexibilities 28, 91, 118–119
foreign investment as full negotiating

item, opposition to 22
GATS see General Agreement on

Trade in Services (GATS)
GATT see General Agreement on

Tariffs and Trade (GATT)
globalization of production across

supply chains 17
legislation 234–235, 248

scarce output of 69–71
national treatment see national

treatment
obligations applying equally to all

member states as single
undertaking 248

science and risk regulation
see under science-based
approach to fair and equitable
treatment

stability, factors ensuring 171
subsidies 23–24, 139
tariffs 15–16, 171
TRIMS see Agreement on Trade-

Related Investment Measures
(TRIMS)

TRIPS see Agreement on Trade-
Related Intellectual Property
Rights (TRIPS)

see also international trade/WTO law
WTO dispute settlement 1–2

Appellate Body 53, 232–244
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arbitral adjudication, use as
appellate organ for 258–259

‘completing the analysis’ 265–266
composition/members 232–233,

258–259
deference, rejecting 132
disclosure obligations in advance

of appointment 277–278
expansive judicial power 66–68
interpretation/VCLT rules 4–5,

67–68, 73, 238–244
judicial activism, guarding

against 234
judicial project 6
legal review 18–19, 53
legitimate regulatory

interventions by states 139
mandate 233–234, 265–266
original concept of 232
panel decisions, and 236–244,

247–248, 265–266
precautionary principle 156
precedence, de facto adherence to

28, 235–238
primary guarantor of security and

predictability, as 235–238, 248
probity/avoiding conflicts of

interest 233, 277–278
reports 231
role and approach 66–68, 232, 259
Rules of Conduct, disqualification

for breach of 277
standing institution 232–233, 248
systemic role of 8
timelines for appellate review

258–259
workload 232, 259

Dispute Settlement Understanding
(DSU) 52–53, 66–68, 231–232

amicus curiae submissions,
addressing concerns over 272

amicus curiae submissions,
opposition to 265

binding interpretations of
Ministerial Conference/General
Council 234–235

binding outcomes 53
cases, statistics on 66

compulsory adjudication 53
confidentiality of written

submissions and hearings 273
Dispute Settlement Body (DSB) 231
GATT panel reports as source of

legitimate expectations 235
growing entanglement of trade

and investment issues 68–69
interpretation, text of treaty

obligation as starting point for
242–244

interpretive process 4–5, 67–68,
73, 238–244

mediating between trade and
other public values 68

panel appointments, disclosure
obligations in advance of
277–278

panel appointments, Secretariat’s
indicative list for 276

panels 232–233, 234, 244
panels and Appellate Body,

disagreements between
236–238, 247–248

panels, interpretations of WTO
text by 238–244

purposes of WTO dispute
settlement 233–234, 248

reform of dispute settlement, calls
for 276

reverse consensus rule 52–53
Rules of Conduct for panellists 277
standing of states parties 4, 91,

229–230
third-party submissions from

WTO members 271
zeroing cases 236–238

factors in decisions to bring cases
91–92

flaws in original construction of
WTO dispute settlement
265–266

FTAs, and 6–7
informational equality 92–93
private legal counsel, limited

role of 2
remedies, prospective 94, 230
state-to-state dispute settlement 2
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