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The European Union has become the respondent of several
international trade disputes. This book examines the right to
compensation for damage resulting from retaliatory measures
imposed under the system of the World Trade Organization in
disputes triggered by the EU. Anne Thies evaluates the
implications of the EU’s membership in the WTO for its domestic
system of rights and judicial protection. Emphasising the
necessity of maintaining EU standards of protection
independently of the external dimension of EU action, the book
offers suggestions on how the current gap of protection could be
filled while upholding the scope for manoeuvre of the EU
institutions on the international plane. In addition, it places the
issue in its broader context of the relationship between
international law and EU law on the one hand, and the discretion
of the EU as a global actor and standards of individual rights
protection under EU law on the other.

Anne Thies has been a lecturer in European and international
law at the University of Reading since 2007. Her research focuses
on the interrelationship between international law, EU external
relations law and EU constitutional law.

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781107009660
www.cambridge.org

Cambridge University Press & Assessment

978-1-107-00966-0 — International Trade Disputes and EU Liability
Anne Thies

Frontmatter

More Information

Cambridge Studies in European Law and Policy

This series aims to produce original works which contain a
critical analysis of the state of the law in particular areas of
European law and set out different perspectives and
suggestions for its future development. It also aims to
encourage a range of work on law, legal institutions and legal
phenomena in Europe, including ‘law in context’ approaches.
The titles in the series will be of interest to academics; policy
makers; policy formers who are interested in European legal,
commercial and political affairs; practising lawyers, including
the judiciary; and advanced law students and researchers.

Joint Editors

Professor Dr. Laurence Gormley
University of Groningen
Professor Jo Shaw
University of Edinburgh

Editorial advisory board

Professor Richard Bellamy, University College London
Professor Catherine Barnard, University of Cambridge
Professor Marise Cremona, European University Institute, Florence
Professor Alan Dashwood, University of Cambridge
Professor Dr Jacqueline Dutheil de la Rochére, Université de
Paris II, Director of the Centre de Droit Européen, Paris
Dr Andrew Drzemczewski, Council of Europe, Strasbourg
Sir David Edward, KCMG, QC, former Judge, Court of Justice of the
European Communities, Luxembourg
Professor Dr Walter Baron van Gerven, Emeritus Professor,
Leuven and Maastricht, and former Advocate General, Court of Justice
of the European Communities
Professor Daniel Halberstam, University of Michigan
Professor Dr Ingolf Pernice, Director of the Walter Hallstein
Institut, Humboldt University
Michel Petite, Former Director-General of the Legal Service,
Commission of the European Communities, Brussels
Professor Dr Sinisa Rodin, University of Zagreb
Professor Neil Walker, University of Edinburgh

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781107009660
www.cambridge.org

Cambridge University Press & Assessment

978-1-107-00966-0 — International Trade Disputes and EU Liability
Anne Thies

Frontmatter

More Information

Books in the series

EU Enlargement and the Constitutions of Central and Eastern Europe
Anneli Albi

Social Rights and Market Freedom in the European Constitution: A Labour Law
Perspective
Stefano Giubboni

The Constitution for Europe: A Legal Analysis
Jean-Claude Piris

The European Convention on Human Rights: Achievements, Problems and
Prospects
Steven Greer

European Broadcasting Law and Policy
Jackie Harrison and Lorna Woods

The Transformation of Citizenship in the European Union: Electoral Rights and
the Restructuring of Political Space
Jo Shaw

Implementing EU Pollution Control: Law and Integration
Bettina Lange

The Evolving European Union: Migration Law and Policy
Dora Kostakopoulou

Ethical Dimensions of the Foreign Policy of the European Union: A Legal Appraisal
Urfan Khaliq

The European Civil Code: The Way Forward
Hugh Collins

State and Market in European Union Law
Wolf Sauter and Harm Schepel

The Ethos of Europe: Values, Law and Justice in the EU
Andrew Williams

The European Union’s Fight Against Corruption: The Evolving Policy Towards
Member States and Candidate Countries
Patrycja Szarek-Mason

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781107009660
www.cambridge.org

CAMBRIDGE

Cambridge University Press & Assessment

978-1-107-00966-0 — International Trade Disputes and EU Liability
Anne Thies

Frontmatter

More Information

The Lisbon Treaty: A Legal and Political Analysis
Jean-Claude Piris

New Governance and the Transformation of European Law: Coordinating EU
Social Law and Policy
Mark Dawson

The Limits of Legal Reasoning and the European Court of Justice
Gerard Conway

International Trade Disputes and EU Liability
Anne Thies

@© in this web service Cambridge University Press & Assessment www.cambridge.org


www.cambridge.org/9781107009660
www.cambridge.org

Cambridge University Press & Assessment

978-1-107-00966-0 — International Trade Disputes and EU Liability
Anne Thies

Frontmatter

More Information

International Trade Disputes
and EU Liability

Anne Thies

! CAMBRIDGE

» UNIVERSITY PRESS

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781107009660
www.cambridge.org

Cambridge University Press & Assessment

978-1-107-00966-0 — International Trade Disputes and EU Liability
Anne Thies

Frontmatter

More Information

CAMBRIDGE

UNIVERSITY PRESS

Shaftesbury Road, Cambridge CB2 8EA, United Kingdom

One Liberty Plaza, 20th Floor, New York, NY 10006, USA

477 Williamstown Road, Port Melbourne, VIC 3207, Australia

314-321, 3rd Floor, Plot 3, Splendor Forum, Jasola District Centre, New Delhi — 110025, India
103 Penang Road, #05-06/07, Visioncrest Commercial, Singapore 238467

Cambridge University Press is part of Cambridge University Press & Assessment,
a department of the University of Cambridge.

We share the University’s mission to contribute to society through the pursuit of
education, learning and research at the highest international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/9781107009660

© Anne Thies 2013

This publication is in copyright. Subject to statutory exception and to the provisions
of relevant collective licensing agreements, no reproduction of any part may take
place without the written permission of Cambridge University Press & Assessment.

First published 2013
A catalogue record for this publication is available from the British Library

Library of Congress Cataloging-in-Publication data
Thies, Anne, 1975-
International trade disputes and EU liability /| Anne Thies.

pages cm. - (Cambridge studies in European law and policy)
Includes bibliographical references and index.
ISBN 978-1-107-00966-0
1. Foreign trade regulation — European Union countries. 2. International
commercial arbitration — European Union countries. 3. International
and municipal law — European Union countries. 4. World Trade
Organization — European Union countries. 5. European Union countries —
Foreign economic relations. 1. Title.
KJE6791.T44 2013
3820.5094-dc23

2012034996

ISBN 978-1-107-00966-0 Hardback

Cambridge University Press & Assessment has no responsibility for the persistence
or accuracy of URLs for external or third-party internet websites referred to in this
publication and does not guarantee that any content on such websites is, or will
remain, accurate or appropriate.

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781107009660
www.cambridge.org

Cambridge University Press & Assessment

978-1-107-00966-0 — International Trade Disputes and EU Liability
Anne Thies

Frontmatter

More Information

Contents

Series editors’ preface page xi
Preface xiii
List of abbreviations XV
Table of cases xvii
Table of legislation XxVviii
Introduction 1

1 Setting the scene: WTO disputes, retaliation
and the EU courts’ reception of WTO law 6
1.1 Relevant international trade disputes so far:
the Hormones and Bananas cases brought before

the WTO 7
1.2 Overview of existing EU jurisprudence 19
1.3 EU conduct under review 37
1.4 Conclusions 42

2 Liability for unlawful conduct: the role
of the legal remedy and conditions of the right

to compensation in the EU legal order 44
2.1 Background 45
2.2 Independence and complementarity of legal

actions in the EU legal order 47
2.3 EU liability for unlawful conduct 50
2.4 EU liability in the absence of unlawfulness 78
2.5 Conclusions 80

vii

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781107009660
www.cambridge.org

Cambridge University Press & Assessment

978-1-107-00966-0 — International Trade Disputes and EU Liability
Anne Thies

Frontmatter

More Information

viii CONTENTS

3 Enforceability of the EU’s WTO law obligations
in the EU legal order: EU liability due to WTO

law infringement 81
3.1 Unlawfulness of EU conduct in breach of

WTO law 82
3.2 Sufficiently serious breach 112
3.3 ‘Conferral of rights’: ‘right holders’ or

‘beneficiaries’? 114
3.4 Further conditions 119
3.5 Conclusions 124

4 Theimpact of EU general principles on the EU’s
liability regime I: liability due to infringement

of EU general principles 126
4.1 Liability for breaches of general principles of
EU law 127

4.2 Effect of the external dimension of EU conduct
on the applicability of general principles of EU

law 128
4.3 Effect of the external dimension of EU conduct

on the scope of general principles of EU law 138
4.4 Scope of the general principles of EU law

invoked by retaliation victims 140
4.5 Conclusions 147

5 Theimpact of EU general principles on the EU’s
liability regime II: liability in the absence of
(invokable) unlawfulness in international

trade disputes or ‘no-fault liability’ 148
5.1 Existence of the liability principle in the

absence of unlawfulness under EU law 149
5.2 Application of the liability regime to the

situation of retaliation victims 159
5.3 Conclusions 172

6 The current situation of retaliation victims
and how to fill the gap in judicial protection
while further respecting the EU institutions’

international scope for manoeuvre 173
6.1 WTO law and the position of individuals 173
6.2 EU constitutional law and retaliation victims 187

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781107009660
www.cambridge.org

CAMBRIDGE

Cambridge University Press & Assessment
978-1-107-00966-0 — International Trade Disputes and EU Liability

Anne Thies
Frontmatter
More Information

CONTENTS ix

6.3 Concluding remarks: the EU as a global actor,
the international legal order and individual

rights 195
Bibliography 200
Index 218

@© in this web service Cambridge University Press & Assessment www.cambridge.org


www.cambridge.org/9781107009660
www.cambridge.org

Cambridge University Press & Assessment

978-1-107-00966-0 — International Trade Disputes and EU Liability
Anne Thies

Frontmatter

More Information

Series editors’ preface

Trade disputes are often bitter, long-lasting, contorted and sagas from
which few emerge with credit. The European Union has over the years
been embroiled in a number of such sagas, prompting the distinguished
German jurist and former Judge at the Court of Justice to ask whether
Europe would slip on bananas." That dispute has now mercifully finally
been resolved, officially ending in November 2012 after more than 20
years. At the level of States, trade disputes can be difficult enough, but
for individuals affected by them they can spell disaster, both financially
and otherwise. The rights of those affected are often trodden upon and
quickly forgotten, and it can be notoriously difficult to obtain adequate
remedies. The sense of injustice is manifest, and it might be expected
that in a European Union governed by the rule of law there should be
adequate remedies available to victims of international trade disputes.
But the inadequacy of judicial remedies at EU level is distinctly
unimpressive.

Anne Thies’s timely book is an extremely important contribution to
the debate on remedies in EU law, as well as to the literature on trade
disputes. She makes an extremely convincing argument that successful
compensation actions on the basis of a breach of WTO law do not
require EU acts to be declared wholly or partially void. She argues
further that liability should not be denied in principle only because
the financial burden could be so large as to restrict the political institu-
tions in their political discretion provided under the WTO system.

This book is a call to the judiciary to reassess its case-law: it is a good
example of detailed and systematic analysis leading to a very clear

1 U. Everling, ‘Will Europe Slip on Bananas?’ (1996) 33 CMLRev. 401.

xi
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indication of the inadequacy of the case-law. But it goes further than
dealing merely with inadequacy: it makes clear and well-argued sugges-
tions for improvement.

For these reasons we very much welcome Anne Thies’s book in the
Cambridge Studies in European Law and Policy series.

Laurence Gormley
Jo Shaw
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Preface

This book entails a study of rights and remedies under the European
legal order of natural and legal persons hit by the consequences of
international trade disputes triggered by the European Union (EU). It
analyses the legal situation established by the European treaties and the
case law of the EU courts regarding the right to compensation of those
who have allegedly suffered damage because of retaliatory measures
imposed lawfully by other World Trade Organization (WTO) members.
The book evaluates the implications of the EU’s membership of the
WTO for the EU’s domestic system of rights and judicial protection. In
the course of its enquiry, it demonstrates that the current approach of
the European courts has left ‘retaliation victims’ without any judicial
protection. Emphasising the necessity under EU law to maintain stand-
ards of rights and judicial protection independently of the external
dimension of EU action, the book addresses the role and implications
of EU fundamental rights and general principles for compensation
actions. It makes suggestions on how the current protection gap could
be filled while upholding the international scope for manoeuvre of the
political institutions, and places the issue in its broader context of
the relationship between international and EU law on the one hand,
and the discretion of the EU as a global actor and standards of individual
rights protection under EU law on the other hand.

This book is based on my doctoral thesis, which I submitted to the
Ludwig-Maximilians-Universitit in spring 2009, and the writing of which
had been supported with a gratefully received two-year scholarship from
the Hanns-Seidel Foundation. I would like to express my warmest thanks
to my supervisor and mentor, Bruno Simma, who has supported me
over many years with his valuable advice. Looking back at the significant
period of time during which I travelled with my research project and

xiii
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combined it with other commitments, I would like to thank colleagues,
family and friends for their support, encouragement and patience at
different stages of this project. Many thanks to Deborah Z. Cass, who
encouraged me to start, and Susan Marks, who encouraged me to end my
doctoral studies. I am also grateful for the advice I received from Gisela
Elsner, Michael Hahn, Julia Legleitner, Werner Meng and Torsten Stein
during the early stages of my research undertaken in Saarbriicken. My
particular thanks go to Thomas Cottier and Piet Eeckhout, whose conti-
nuous advice and feedback were crucial for the progress of my work.
I would like to thank Marco Bronckers and Pieter-Jan Kuijper for enga-
ging with my ideas at conferences and in writing, which was not only
enjoyable but also - so I hope - beneficial for the development of my
arguments. I would like to thank my second examiner, Horst Krenzler,
and Rudolf Streinz, who helped to make the final stages of my doctoral
studies in Munich go so smoothly, my colleagues at the University of
Reading - in particular Alison Bisset, Chris Hilson, Stuart Lakin, Patricia
Leopold and Ronan McCrea - and at the European University Institute -
in particular Marise Cremona and Miguel Maduro - for their support
during the final stages of this project. I dedicate this book to my parents,
Helga and Erich Thies, whose continuous support, love and faith in me
made the undertaking and completion of this project possible.

Anne Thies, July 2012
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