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Phytosanitary Measures
see SPS Agreement
Agreement on Technical Barriers to
Trade see TBT Agreement
agreements, international 43-4
costs outweighing benefits 211
risk of non-reciprocation 212
withdrawal from 211
see also mutual recognition
agreements; PTAs; recognition
agreements
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refusal of other States’ jurisdiction
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authority-legitimacy transfer, theories
based on 41
Azoulai, Loic 388

Bachmann, Reinhard 256
Badinter Commission 278

‘balance of values’ perspective 451,
452-3, 453
implications for WTO rulings 458,
466-7
balancing, as State strategy 29-30
Balassa, Bela 55, 207
bandwagonning, as State strategy
29-30
banks see guarantee deposits
Bartels, Lorand 123
Basel Committee 234
Belgium, broadcast media 404-5
BEREC (Body of European Regulators
for Electronic Communications)
230-1
lack of regulatory powers 230-1
Berlin, Dutch Embassy 265-6
bilateral trade agreements (BT As)
123-4, 139-40
Bilder, Richard B. 211-12
Bolkestein Directive see Services
Directive
Bologna process 85
Bosnia-Herzegovina, independence
referendum 279
Brandeis, Louis, Justice 380
Broad Economic Policy Guidelines
(BEPGs) 241
burden of persuasion 423-5, 427
regulation 424
burden of proof
asymmetrical allocation 215
and country-of-origin principle
80-1
and need for restrictions 202-3
production of proof 423
see also burden of persuasion
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bureaucracy, tendency to undermine
constitutional framework 394-6
Burley, Anne-Marie 40

cable broadcasting 404-5
Calvino, Italo 266
Cameron, P. D. 226-7
Cancun Ministerial Conference 448
capitulation, treaties of 280
Caplan, Richard 279
Cappelletti, Mauro 173, 286
Cartagena Protocol on Biosafety 450
‘cartoon controversy’ 282-3
CCBE (Council of Bars and Law
Societies of Europe) 326, 329
centralization
financial, move towards 238-9
indirect approaches to 7
of regulatory powers, debate on
131, 133-4
relationship with mutual
recognition 99-100
shortcomings 178
certificates, mutual recognition of 83
certification 92
children
employment law 353
moral protection 403-4
citizens
distrust of other States 409-11
see also consumers
Cockfield, Lord 396
codes of conduct 11, 224-5, 318-19,
321-46, 344-6
benefits 323, 324
compatibility with EU law 327,
338-44, 345
content 324-9
delegation of creation to
professional bodies 333
Directive provisions 321-3, 324-5,
326-9, 330-2
disciplinary sanctions 326
entitlement of recipients of services
330
failure to uphold basic standards 331
functions 323-4, 329-30
increased significance 318

on multidisciplinary partnerships
327-8
national 323, 331
normative function 334-8
process of creation 330-4, 345-6
as supplementary means of
interpretation 329
Codex Alimentarius 447
Coen, David 236
cold calling, restrictions on 189, 203
collective action, right of 196, 366
exercise 409-10
limits 360-4, 371-2, 408-9
under national laws 389
collision norms 393-4
collusion, risk of 115-16
comitology 382, 392-6
administrative component 396
nature of appeal 393-4
problems 395-6
safeguards 394-5
shared features with standardization
397
Committee of European Banking
Supervisors (CEBS) 235
Committee of European Supervisory
Regulators (CESR) 235-7, 239,
239
commons, global 467
communication(s) 119-20
as basis of approach to integration
41, 55-6
commercial, rules governing 326-7,
338, 345
infrastructure, tax on 193-4
see also telecommunications
compensation (and public services)
155-6
approach based on 158-9, 161-3;
application 162-3;
calculation 167-8
competence(s)
detailed share 94
federalist approach to 32
Kompetenz-Kompetenz 386
mandatory allocation 221
none established 196-7
public services 150-1
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shift in allocation 126
States’ loss of 19
taxation 195-6
competition
EU law 338-44
global (WTO) policies 448-9
between labour law systems 363-4
price-based 326
rules of 306
shift to 460-1
see also full international
competition; regulatory
competition
conflict(s) of laws 133-4, 220-1, 286,
289-90, 290-1, 382-99, 457
choice of rule 137-9, 145, 220-1
EU as new type of 385-7
future 399
recognition of non-State law 398-9
and standardization 398-9
consensus
‘conflictual’ 281-2
regulatory 117
Constitutional Treaty see France
constitution(s)
civil versus public 387-8;
asymmetrical relationship 387-8
‘total’ 301
consumers
ability to make informed choices
137-8
citizens as 183
impact of foreign regulations on
216-17
protection, as (notional) aim 90-1,
107, 112, 136, 141; see also SHEC
trust in government 420
contracts, long-term 52
Convention on the Rights of the Child
403-4
convergence, regulatory 117-18
exceptions 188-9
levels needed for recognition 272,
277
measures promoting 235
Services Directive programme
321-3
trust in absence of 294
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cooperation, inter-State 119-20,
210-11
administrative 78-80, 92-5, 116,
184-5
benefits 118-19
Court enforcement of obligations
79-81
difficulty of achieving 213-14
establishment of common rules/
standards 217, 246-7
neo-liberal view 34
realist view 27, 28
in regime theory 37-8
risks of 211-12
rules 180
in trust theory 47
variable/flexible 119
see also agreements
country-of-destination principle
(national treatment) 122, 130,
138, 139, 140
country-of-origin principle 74-5, 80-1,
121, 128, 137, 141, 221, 243-4,
289, 355-8, 371
abandonment 75, 93, 111, 245, 246,
318, 321, 357-8, 382
consequences 220-1, 356-7
criticisms 273
defined 355-6
derogations 357
presentation 356
Court of Justice of the European
Communities (formerly ECJ) 8-9,
10-11, 12, 26, 137
anti-fraud case law 87-8
concessions to pluralism 179,
186-206
and cooperative obligations 79-81,
80-1
and equivalence principle 216,
222-3
and freedom of establishment
367-70
and freedom of movement 301-15
and fundamental rights 13, 401-12,
411,412
implementation of Services
Directive 110-11
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Court of Justice of the European
Communities (formerly ECJ) (cont.)
inconsistencies 302-3, 306-7
labour law 89, 351-2, 354, 359-64,
379, 388-91
as lead actor in integration process
23-5,176-7
and market access rule 212-13,
250-1
and mutual recognition 59, 72, 76-7,
121, 127-8, 135, 140, 270-1;
of certificates 83; of documents
81-3, 86; ‘new approach’ 129; of
professional qualifications 83-5,
91
prioritization of economic concerns
391
and professional associations/codes
of conduct 11, 335-8, 343, 345
(projected) liberalization 313, 314
and public procurement 148
and public services 153, 157-9,
159-63
and regulatory conflicts 288-9,
291-2
and restrictions on trade 104, 194,
210-11
status within EU 104, 143
courts, role in application of equivalence
principle 215-17
see also Court of Justice of the
European Communities
‘credence’ goods 417-18
cross-border policy externalities 210,
213-14, 217, 260-1
customs agents 340

Darby, Michael R. 418

Dashwood, Alan 309

de Gaulle, Charles 23, 272

decentralization 7-8, 240-1
of international law 457
loss of advantages of 141-2
positive/negative effects 133-4

default (boilerplate) rules 455,

457-8
degrees see qualifications
Delimatsis, Panagiotis 421

Delmas-Marty, Mireille 173, 200,
205-6
democracy, failure of 385-7
‘democratic deficit’ 19
‘democratic experimentalism’ 377-8,
379-80
conditions 378
democratic peace theory 10, 264,
285-6, 287-8
definition of peace 285-6
summarized 285
deregulation 447
WTO as guarantor of 464-5
development levels, relevance to MRA
participation 439
diplomacy 27
Directives 177, 225
lack of significance 290
see also Services Directive
discrimination, prohibitions of 186,
307-10, 422, 445-6
(ajudged) violations 409
problems of application 446
relationship with free movement
provisions 309-10
scope 302
discriminatory market access test 55
dispute resolution 44, 95-7
regulation 96
trans-border 96
distrust 11-13
expression via fundamental rights
407-11
institutionalization 3-4
problems posed to integration by 9,
317-18
dividends, double taxation of 194-6
doctors 340
documents
mutual recognition of 78, 81-3, 86
‘purely national” 82
unified 94
Doha Round (of WTO talks) 448
domestic politics, interaction with
international 30-1
dominant position, case law on 343-4
double burden 187-8, 352
driving licences, validity of 79, 82
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Dublin Convention 274-5

ECMA (Electronic Communications
Market Authority) 230
‘economic activities’ criterion 305-6,
314, 341
economic integration 17
challenges to 40, 45-6
constitutionalist versus pluralist
analyses 259-61
current narrative 6-8
disjunction from social sphere see
separation
duality 206-7
emergence of pluralism 204
EU institutions’ conceptualization
253-7
facilitation of process 53
institutional framework 43-5
interaction with pluralism 255-6
neo-classical approach 147-8
normative conflicts 259-60
problems of definition 40
social/environmental impacts 25,
182-3
theoretical development 19-20,
42-6, 144, 145, 206-8, 251
efficiency
as aim of integration 183
definition/role in theory 42, 55
measure of 44-5
Egan, Michelle 244
electricity services 226-32
moves towards centralization 230-1
traditional approach to regulation
227
‘embedded liberalism’ 349, 381, 387
enforcement 113-14
informal mechanisms 257
of mutual recognition 128-9
problems of 104-6, 110
Enlightenment 281
equivalence principle 52, 68-9, 78,
128-9, 140-1,177,200-2, 215-17,
223, 419-20
and financial services framework
233
local/global 216-17

practical assessment 215-17
restrictive interpretation 201
role in tripartite structure 249
in WTO 424-5
establishment, freedom of 336
definition of terms 368-9
(potential) abuses 367-71
restrictions 370
European Banking Committee 235
European Commission 8-9, 26,
53, 67-8, 135, 182-5, 229, 276,
396
absence from market mechanisms
120
ambivalence of rhetoric 252-4
as Guardian of Treaties 332
implementation of mutual
recognition 129, 246
notification requirements 64
role in codes of conduct 330-2,
334
role in evaluation process 248-9
role in financial regulation 236;
reform proposals 238
shared obligations with Member
States 331-2
standardization mandates 66
treatment of public services 154-5,
157-9, 159-60
Communication on a Single Market
for 21st-Century Europe 182
Communication on the Citizen’s
Agenda 181-6
‘Completing the Internal Market’
(White Paper) 253
‘Opportunities, Access and
Solidarity: Towards a New Vision
for 21st Century Europe’ 184
Proposal for a Services Directive 317,
355-7
Recommendation on Measures to
Improve the Functioning of the
Single Market 248-9
Staff Working Document 182, 183
‘The State of the Internal Market for
Services’ 253-5, 319
‘Towards a Single Market Act’ 182,
248
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European Court of Justice see Court of
Justice of the European
Communities

European Economic and Social

Committee 357-8
European Employment Strategy (EES)
241

European Monetary System 233

European Parliament 357-8, 368-9

European Securities Committee 235

European Supervisory Authorities

(ESAs) 238-9

legal personality 238

European Union 1, 50, 143, 145

absence from market mechanisms
120

change in societal involvement
295-7

enlargement 274, 350, 357, 374-5,
389

ethos 268-9

Financial Services Policy Group 234

hybrid nature 180-1

intervention in inter-State affairs 53

judicial protection of rights 105-6

recognition of new States 278-80

social rights 3

structure 266-7

unification of laws 81-2

see also Court of Justice of the
European Communities;
integration; ‘social Europe’; States

‘experience’ goods 417

expertise, integration linked to 2,

392-3
barriers of comprehension 395-6
expression, freedom of 404-5

federalism 31-3, 39, 41, 173, 207-8
distinguishing features 32-3
dual versus cooperative 31-2
EU distinguished from situation of

382-3

general economic theory of 131
implications for integration 32-3
see also legal federalism

financial services 232-9
absence of consensus 236-7

dispute settlement 238
hierarchy 236, 237-8
legislative layers 235-6
move to more inclusive approach
234-5
MRAs in 433-4
negotiation theory 237-8
proliferation of actors 233
WTO approach to 448, 451
see also European Supervisory
Authorities
Financial Services Action Plan (FSAP)
233-4
Fischer-Lescano, Andreas 384-5
Florence process 226-7
fragmentation (in international law)
449, 454, 457
ILC Report on 450
France
civic unrest 281
Constitutional Treaty referendum
269, 274, 382
labour law 351
left-wing ideology 272
fraud 87-8, 203
free choice of law 130, 137-8, 138, 139,
142
free riding, risk of 38
free trade 464-5
versus fair trade 1-2, 297
freedom of movement 301-15, 335-8
ability to obstruct, as criterion 306-7
binding effect on private parties
303-7
clash with national interests 107-9
companies’ versus workers’ 374
conditional on host State goodwill
116-17
as fundamental right 11, 312
of goods 199, 203-4, 303, 336
indirect effects 310-12
(legally unjustified) State positions
on 106
legislative provisions 102, 127-8
moves to increase effectiveness
109-10
need for clarification 109
new theory of 307-10
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outlawing of all restrictions on 337
permissible exceptions 313-14,
337-8
relationship with fundamental rights
402, 406-7, 412
rules of 101
second-order mechanisms 114
of service providers/staff 351-2
‘freedom to provide services’ principle
245-7
derogations 246
exclusions 245
Fukuyama, Francis 281
‘full international competition’
perspective 451, 452
WTO adoption of 453-4, 456-8,
464-6
functionalism 2, 305
challenges to 5, 18-19
defined 18
influence on economic integration
theory 5, 18
see also neo-functionalism
fundamental freedoms 121, 122, 128,
140, 320, 335-6, 402
horizontal effect 335-7
see also fundamental rights
fundamental rights 13, 312, 401-12
conflict with fundamental freedoms
337, 365, 402, 406-7
as divisive force 407-11, 412
as primary law 365
as touchstone of legal heritage 403,
406
as trust-building factor 403-4, 411-12

gaming 198, 200-2, 203, 222-3, 407-8
gas services 226-7
GATS (General Agreement on Trade in
Services) 70-1, 415-16, 421-3,
425-6, 447-9
interpretation 448-9, 464
notification obligations 428
perspectives on 451-3
GATT (General Agreement on Tariffs
and Trade) 21, 445-6
overruling/reinterpretation by WTO
bodies 448
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General System Directive 84-5
Germany
Civil Procedure Code 398
denial of standing to foreign
companies 368
media regulation 403-4, 407-8
public procurement tenders 390-1
Giscard d’Estaing, Valéry 274
Gkoutzinis, Apostolos 452
Global Administrative Law 14, 455-6,
458, 458, 468-9, 468
globalization
European integration seen as 274,
296-7
goods
notification requirements 64
regulation 61
standardization 65
typology 416-18
Govaere, Inge 184
governance
challenges to common assumptions
249-50
global 146
institutional analysis 208
mechanisms 42-5, 208, 212-22, 222,
249-50, 261
new forms 144, 219
turn to 179, 332-4
guarantee deposits, recognition of 85

Haas, Ernst B. 22, 40, 41
harmonization 53-4, 86, 120, 217-19,
221-2
alternatives to 8
degrees of 71
early attempts at 232-3
excessive 141
failure of 129, 139-40, 224, 270
indirect approaches to 7, 126, 135
involvement of national regulators
225-32
limited, voluntary 119-20
managed 241-3, 250
minimal 73, 74, 141
multidisciplinary partnerships 328
new approach 396-7
of public procurement/services 8
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harmonization (cont.)
role in tripartite structure 249
role of mutual trust/recognition 3,
100, 421-2
situations appropriate to 217-18
of social laws 12
upward (global), views from
perspective of 451-2, 453, 458-9,
467
value as conflict-of-laws rule 137-8,
139
health and safety 391-2 see also SHEC
Hegel, Friedrich 284
hegemony
and power 48, 49
in realist theory 27
in regime theory 38
Hirsch, J. 349
Hobbes, Thomas 49
holistic approach to integration 3,
18-19, 25, 181-2, 205, 289
requirements for success 184-6
home State(s)
extraterritorial application of laws
220-1
information on regulatory regime 52-3
trust commitments 404-5
see also country-of-origin principle
host States
compulsory mutual recognition
rules 88-9
division of labour with home State
276
expressions of distrust 407-9
impact of non-incorporated
regulations 63
imposition of labour standards 273
laws to be complied with,
uncertainty over 351-2
legitimate assertion of control 290-1
restrictions on application of rules to
foreign providers 111
supervisory responsibilities 248
hostage taking 51
Hungary, company law 369-70

identity
documentation 83

national, protection of 412
search for 281
image media, sale of 403-4
individuals, trust in government 54
institutions, establishment of 261
insurance 187, 191-2, 198 see also
professional associations
integration
calls for trust in 410
civic element 281
criticisms 178
‘cybernetic’ approach 55-6
dependent variables 23-5, 41-2
differing approaches to 5, 17-18,
19-20, 39-40, 41-2
history 23-5
ideal vision of 284
influence on neo-functionalism
23-5
replacement of national with
communal values 175-206
shift of theoretical focus 29-31,
173-5
‘social deficit’ 386-7
studies 20-1
see also economic integration;
holistic integration; legal
integration; negative
integration; political
integration; positive
integration
interaction
effectiveness 38
forms of 42
history of, importance for trust 50
see also cooperation;
interdependence
interdependence 34-5
political implications 35
Interinstitutional Agreement 2003 332,
333-4
Internal Market 9, 45-6, 52-4, 55, 147,
251-6, 260
ambivalence of rhetoric 252-4
clause 73-4; purpose 73-4
completion 175-6, 177-9, 272, 319,
365-6, 391-2
construction of framework 251-2
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impact on EU policy-making 178-9
inclusive perspective, need for 184
limitations 194
‘malaise’ 254-6
need to respond to citizens’ concerns
182
(notional) tripartite structure 249,
250-1
objectives 253-5, 289-90
(planned) reduction of tensions 392-4
problems 101
relationship with fundamental rights
401-2
stretching of rules 61-2
transformation of business methods
177-8
Internal Market Information (IMI)
System 247-8
International Cycling Union 302
International Law Commission (ILC) 450
international organizations
aims 29
creation processes 41-6, 51
delegation of State powers to 30-1
importance in interdependence
framework 35
irrelevance (in realist theory) 27, 28,
29
International Standards Organization
(ISO) 447
International Telecommunications
Union (ITU) 459-60, 461-8
interpretation of standards 465-8
relationship with WTO 462
International Transport Workers’
Federation (ITWF) 409-10
intra-community clause 341
Islam, culture clash with 282-3
Italy, car insurance cases 191-2, 198

Jacobs, Francis, AG 406

JHA (justice and home affairs) 267,
275-7

Joerges, Christian 386

jurisdiction, multi-level system of
130-2

justice
see also JHA

Karni, Edi 418

Keohane, Robert O. 35-6, 43
Kerber, Wolfgang 100, 220
Kojeve, Alexandre 284
Koolhaas, Rem 265

Kumm, Mattias 312

Kydd, Andrew 47

labour law 246, 351-80, 381-99
case law 351-2, 359-64, 388-91
collective 388-9
expansion beyond nation State
384-5
mandatory rules 352, 371
Member State variations 304, 375-8
service economy as threat to 381-2
sources of uncertainty 351-2
State of establishment, determination
of 369-70, 378-9
see also collective action; health and
safety; minimum wage; trade
unions; workers
labour markets 12
Lamfalussy, Alexandre/Lamfalussy
Process 53, 183, 232-7, 250
Lane, Christel 256
Larosiére, Jacques de 237
Latin America, MRAs in 434
Laval (construction firm) 359-63
Lavenex, Sandra 275, 277
‘law of the jungle’ 26-9
lawyers, professional associations/
codes 324, 326, 344
duty of confidentiality 329-30
as undertakings 340
Lawyers Establishment Directive 324
legal autonomy, as criterion 307
legal federalism 130-2
economic theory of 131-2, 142,
144-5
legal integration 17, 24-5, 40
institutionalist view 33
moves away from 183-4
multi-dimensional (federalist) view
33
legitimacy
of international regulatory standards
455-6, 457
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legitimacy (cont.)
of services regulation 67
of trading regimes 458
Lehtinen, Mr 411
Leland, Hayne E. 418
‘Lex Britannia’ 362-3, 372-3, 408-9
liaison points 93-4
liberal institutionalism 33-9
liberalization (of trade) 447
difficulties 1-2
distinguished from regional
integration 21
harmonization implications 451-2,
453, 458-9
see also deregulation
licensing 418-19
Lisbon Treaty 184
litigation, State choice of 117
Luhmann, Niklas 48

Machlup, Fritz 207
Madrid process 226-7
Maduro, Miguel Poiares, AG 176, 178,
215, 220, 289, 291, 307, 311-12,
315, 406, 410
managed mutual recognition 86-97,
97-8, 124, 145-6, 221-2, 244-9,
267, 270-1, 283, 382
ex post monitoring 290, 294
margin of appreciation 199-201,
202-6, 203, 205, 405, 408
adjustment 205
margin of diversity 191-4, 199-200

market access rule 191-2, 212-13, 214,

249
conditions 215
GATS provisions 447-8
problems of application 214-15
scope 214
shift in attitudes to 447
market(s)
contrasted with hierarchies 42-3
failure 224, 416
society as adjunct to 301
surveillance 242-3
Markets and Financial Instruments
Directive (MiFID) 236
Mattli, Walter 40

Mavroidis, Petros C. 464, 467-8
measures, mutual recognition of 78
media, regulations relating to 73-5
medical care 79, 81-2
Member States
adoption of legally untenable
positions 106
changes to administrative structure
94-5
degree of autonomy 229
disadvantaging of domestic firms
135-6
distrust of foreign standards 109
diversity of preferences 138
division of supervisory duties 248
ignorance of each other’s regulatory
requirements 116
incentives for integration-friendly
policies 349-50
issuance of authorization 85-6
labour law: exceeding of minimum
standards 354; gap between theory
and practice 374-5; obligations
352-3, 371
legal collisions between/with EU
383-4
liability for citizens’ actions 310-11
liaison points 93-4
loss of regulatory autonomy 130,
134-5, 142, 245
mutual assistance obligations 247-8
mutual commitment to avoid
specific regulation types 212-14
mutual evaluation process 248-9
mutual incompatibility of financial
systems 232-3
mutual recognition obligations
78-80, 84-6
national actions, complementarity
with EU action 185
national legislation 397-9; court
testing 140-1; insistence on
compliance with 140-1; scrutiny
129
numbers 115
passport requirements 80
resistance to full application of treaty
measures 104-6
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responsibility for enforcing

professional standards 331-2
right to apply national measures

111-12
social regulation 89

trade between, prohibition on

restrictions of 341-2

INDEX

see also competence(s); cooperation;

cross-border policy

externalities; domestic policies;

home States; host States;

mutual trust; public services;

regulatory authorities;

restrictions; welfare States
Mengozzi, Paolo, AG 201-2, 309,

371-2, 372,403

Mexico, telecommunications litigation

462-8

MFN (most favoured nation) principle

21, 122-3, 423, 445-6, 447
exemptions 464
violations 446

minimum wage 193, 197, 352, 353, 389

modernization 255

Member States’ resistance to 255

Montevideo Convention 1933 278, 279

Monti, Mario 251, 253
Moravscik, Andrew 210-11

multidisciplinary partnerships 327-8,

339, 343

mutual recognition 6-8, 51, 68-77,

243-9, 415

application to national regulations

121
benefits 125, 139

categories of economic operation 71
centrality to integration process 6, 9,

97-8, 121, 209, 219, 258, 297
combined with other regulatory

techniques 60
comparison of EU and WTO

approach 70-1, 122, 123-4, 143-4

compulsory host State rules 88-9
conditionality 128-9, 130, 146

conflicts surrounding 10
cyclical model 71, 72-5

and dispute resolution 95-7
duality 220, 269

481

as dynamic force for change 127,
138-42, 144

effects within EU 126-7

extension to realm of JHA 274-7

facilitative measures 91-7

factors affecting evolution of 97

flexibility 68-9

as general principle of EU law 75-7

General Systems of 91-2, 93

global applicability 121-5, 123-4,
142-6

and harmonization levels 71

history 72, 127-9, 269

impact on State autonomy 134-5

implementation 246-7

increasing significance 187-8

leading to extraterritorial
application of laws 220-1

legislative provisions 59, 177

levels of application 78, 81-6

limitations 141, 420

measures to increase trust 87-91

mechanisms 70-1

misconceptions regarding 124, 135,
141-2

(need for) critical approach 125-7

objectives 419-20

and pluralism 260

potential for abuse 88

practical application 60, 77-86

problems/inconsistencies 7-8,
134-8, 142-3

procedural consequences 77

promotion of harmonization 100

provisional suspension 90

rejection (in specified areas) 201

relationship with centralization
99-100

relationship with trust 6, 55, 92-5,
120

role in integrated Europe 264-5, 268

rules on establishment 87-8

services versus goods 60-8

shortcomings as conflict-of-laws
rule 134, 138-9

between States previously at war 280

studies 60, 69-70, 124-5, 146, 201,
284
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mutual recognition (cont.)
theoretical framework 130-4
types 6, 69-77, 219-22
as violation of WTO rules 122-3
see also managed mutual
recognition; mutual
recognition agreements
mutual recognition agreements
(MRAs) 13-14, 123-4, 144, 294,
422
countries showing preference for
(‘hubs’/’spokes’) 434
notifications 428
plurilateral 429-33
preferences in trading partners
434-9, 443
purpose 433
regions showing preference for
434
sectors covered 433-4
mutual trust 404-5
absence of 254-5
in labour law 350, 356, 373-8, 378
principle of 76
undermining 411

national interests, pursuit of see also
States
national treatment 212-13, 214, 445-6,
447
shortcomings 270, 283
violations 446
see also country-of-destination
principle
necessity criterion 202
negative integration 10-11, 176-7,
207, 209
neo-functionalism 21-3, 39-40, 41
compared/contrasted with other
theories 26, 29
influence of regional integration
22-3
social basis 22
neo-liberalism 34-5, 36
contrasted with other theoretical
approaches 39
and regime theory 38-9
neo-realism 28-31

compared/contrasted with other
theories 34, 39
Netherlands
bar association 304
company law 368
network industries 420
Neven, Damien ]. 464, 467-8
Neyer, Jiirgen 386
Nicolaidis, Kalypso 32-3, 52, 70, 99,
100, 244, 423-4
non-State actors, role in service
regulation 61-2, 397-9
non-tariff barriers to trade
(attempted) removal 122, 139, 144,
147-8, 396
States’ use of 144
norms
generation 397-9; see also collision
norms
importation 449-59
notification obligations 64-5
under GATS 428
NRAs (national regulatory authorities)
228-32
as commitment tool 229
duties/powers 229
integration in EU framework 232,
250
levels of trust between 231-2
opportunistic behaviour 231
Nye, Joseph S. 35-6

OECD (Organization for Economic
Co-operation and Development)
288
Ohlin, Bertil 380
oligopoly 102, 114-17
outcomes 117-18, 120
risks attendant on 115
Oliver, Peter 311
open method of coordination (OMC)
98, 239-41, 250
defined 240-1
diversity 241
Ottoman Empire 280

parallelism 115-16
passports 80, 86
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regulation 74
paternalism 222-3
Pauwelyn, Joost 457
peer review 95
Pelkmans, Jacques 69-70, 128-9, 129,
219, 292, 419
pensions 79-80, 81-2
perspectives (on regulatory
standards) see ‘balance of values’,
‘full international competition’,
harmonization, upward
Petersmann, Ernst-Ulrich 464-5
pharmacies, establishment of 192,
197-8
‘place of performance’ criterion 96
pluralism
affirmations in EU market policy
181-6
case law 186-206, 405
conditions for 205-6
definition/implications 179-80
and federalism 33
negation 254
‘pure’ 180-1
and regulatory compatibility 255
relationship with integration 8-10,
207-8, 255-6, 260-1
turn to 179-81, 191, 197, 204
Poiares Maduro, Miguel see Maduro
Polanyi, Karl 301
‘Polish plumbers’ 264-5, 269, 272, 281,
282, 321
political integration 17-18, 20-1
linked with economic 22, 295-7
positive integration 207, 446
Posner, Richard A. 237
Posted Workers Directive 12, 89,
272-3,297, 352-4, 373, 379
interpretation 353-4, 359-60,
388-9, 390
objectives 353; (risk of) reversal
356-7, 371
primacy over Services Directive
357-8, 358
protection of Member State
standards 354
power
exercise of 48-9

as opposite pole to trust 256-7
see also system power
price fixing 338-9
private actors
application of integration provisions
to 10-11
and free movement provisions
302-3
interaction with States 46-7
intervention in integration processes
10-11
soft law remedies 334-5
‘State-like’ 304, 305, 308, 314
see also professional associations
private operator principle 159-61,
168
professions/professional associations
224-5, 323, 330
delegation of regulatory powers to
333, 339
entry requirements 339
ethics 328
free movement 276, 304-5
lacking codes of conduct 331
minimum fees 338
MRAs 434
professional liability insurance 326
‘regulated’ 322-3
self-regulation 224, 344
as undertakings 340
see also codes of conduct;
qualifications
proportionality principle 76, 81, 167-8,
197-206, 405
adequacy test 197-8
and freedom of movement 338
and trade restrictions 103, 188, 190,
193, 214-15
protectionism 205-6, 205, 255, 317
PTAs (preferential trade agreements)
425-7
legal requirements 426-7
recognition provisions 425-6
as shield against extension requests
426
public choice theory 46
public interest criterion 203, 214-15,
313-14, 376
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public markets 149-50
distinguished from private 149-50
nature of demand 150
nature of supply 150
public opinion, importance of 295
public procurement 147-50, 225
application of rules 149-50
arguments for regulation 148-9
convergence with State aid approach
161
dependency links 166
legislative provisions 147, 165
origins 147-8
relationship with public services
159-69, 168-9
sui generis nature 148-9
tenders 390-1
public services 150-69
‘commissioning’ State role 157
conditions 167-8
contracts 163, 164, 165-7
cost structure comparisons 168
economic assessment 156-7, 165
essential characteristics 152-6
funding 152, 157-68; categories of
163
lowest cost service, State choice of
155, 157
Member State competence 150-1
‘needs in the general interest’
criterion 153
non-commercial character 153,
166-7, 168-9
quid pro quo approach 158-9,
163-8; interface with public
procurement 165-6;
shortcomings 163-4
State aid approach/regulation
154-5,157-61,160-1, 164-5, 168
State obligations 151-2, 164-5, 168
sui generis nature 153-4, 156-7, 168
theoretical models 150-1
see also compensation

qualification requirements 418-19

qualifications (academic/professional),
recognition of 82, 83-5, 86, 91-2,
433

‘race to the bottom’ 11-12, 12, 108, 114,
132, 136-8, 138, 220-1, 289-90,
350, 351, 370-1, 377
conflict of laws rules 137-8
global 142
impediments to 376
Ramadan, Tariq 283
real advantage theory 161-3
‘real seat’” doctrine 369-70
realism 26-7, 29-31 see also neo-
realism
reciprocity 109
recognition
compared with other forms of
regulation 270-2
conflicts over 284-5, 290
declaratory/constitutive schools 279
economics of 416-20
empirical issues 415, 427-39
function 267-8
law of 421-5
mutually agreed criteria 422
‘paradox’ 279
provisions in PTAs 425-6; no legal
requirement of 426-7
reduction of foreign suppliers’ cost
of entry 419
restrictive/discriminatory
application, prohibition on 422-3,
422
through/without harmonization
421-2
unilateral versus bilateral 421
see also mutual recognition
recognition agreements 415
(lack of) requests for extension 425,
427
process based 424-5
role of trust 420, 443
theory versus practice 416
see also PTAs
regime(s)
degree of success 44-5
diversity 36
establishment 37
facilitation of State interaction 36
function 37-8
purpose 36
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theory 35-8, 43-4, 384-5
registration systems 85-6
regulation(s) (of services) 222-49

allocation of powers 131, 139-40,

144-5

changes in 97-8, 447

collective 305

conflicts over 10

differing levels of 118

establishing barriers to trade 224

interoperability, impossibility of 227-8

(lack of) notification system 64-5

(lack of) standardization/

certification 65-6

monitoring 53-4

non-incorporated 62-3, 67

non-State 61-2

political stakes 66-8

problems 66-8

services versus goods 6, 60-8

social/environmental elements 65-6,

391-2
upward harmonization 451-2, 453,
458-9
see also deregulation; regulatory
authorities;
regulatory peace; regulatory wars
regulatory authorities (in Member
States) 53-4, 95, 113
interaction between 54
involvement in harmonization
process 225-32

role in RPT 288

State-controlled 227

see also NRAs
regulatory competition 108, 114-16, 118,

119, 132, 136-8, 145, 367-73, 379

complexity of outcomes 375-6,

379-80

disciplinary value 370

sub-optimal results 370-1
regulatory diversity 11-13, 53-4, 61,

184,191, 196, 202, 208, 223, 260-1
compatibility with international
standards 454

management 241-3

rejection of 457

see also margin of diversity

485

regulatory peace 258, 263-5
conditions permitting 286-7, 295
defined 263-4
evolutive nature 290
need for supranational assessment
291-2
‘regulatory peace theory’ (RPT) 264,

285-92

central question 286-7

construction 288

defined 286

distinguishing of institutional and
normative factors 288

explanatory strategies 287
regulatory war(s) 263, 286
reputation, role in trust theory 50
reputation costs 257
residence requirement 187
restrictions (national measures) 104-5
acceptability of diversity 193-4,
198-9, 408

affecting beneficiaries of services 188

(alleged) unfairness 107-8

case law 190-7, 204-5

definition 191, 193-4; ambiguity of
190-1; broadening of 187-8

exemptions 186-7

‘impediment’ criterion 188

justifications 24-5, 90-1, 127-8, 187,
202-3, 313-15

non-discriminatory 188

prohibition 51, 103-4, 186

proof of absence of less restrictive
means 202-3

public interest criterion 203

reverse discrimination 135-6, 142

Ricoeur, Paul 281-2

riots, liability for failure to prevent 310-12

risk
association with trust 48, 49
management techniques 212
politics/society 387, 395-6
see also cooperation; oligopoly

Rome Convention on the Law

Applicable to Contractual
Obligations 352
Roth, Wulf Henning 311
Ruggie, ]. G. 349
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Sabel, Charles F. 241, 377
sanctions
availability of 116-17
problem of 38
Scharpf, Fritz 377, 386-7
Schepel, Harm 396-7
Schmidt, Sussanne K. 70
scientific consultation see expertise
‘search’ goods 417
Seccombe, Monica 173, 286
security, degree of State autonomy 89
selling arrangements, restrictions on
188-9
sensitivity, place in interdependence
framework 34
separation (of economic and social
spheres) 25
implementation 259, 365-6, 387
measures counter to 389
‘separation thesis’ 2-3; flaws 2-3,
18-19
services
deregulation 447
ECJ case law 190-206
fragmentation of EU regime 319
of general economic interest 152,
154, 167
importance to global/regional
economy 1, 319, 381-2
informational problems 418
problems of definition 62-3
tension between regulatory options
174-5
vulnerability to restrictive regulation
319-20
see also ‘freedom to provide services’
principle; public services;
regulation; Single Market
Services Directive 6-7, 8, 11, 82, 86,
93-5, 96, 101-2, 110-20, 185,
243-9, 273, 291-2, 304, 320-3,
358, 382
abandonment of country-of-origin
principle 75
administrative provisions 113
beneficial effects 102, 321
on codes of conduct 224, 318, 321-3,
324-5, 326-9, 330-2

conflicts surrounding 10
on consumer protection 90-1
drafting debates/proposals 269, 317,
355-8, 368-9
enhancement of existing law 110-13
exceptions to mutual recognition
provisions 90
framework for trust/communication
120
implementation 344-6
limitations 110, 112-13, 116-17
mandates to Member States 320-1,
321-2
as mechanism for inter-State
cooperation 114-19
notification obligations 64-5
opposition 272, 274
relationship with market 119-20
scope of application 321
transparency provisions 101-2, 116
see also ‘freedom to provide services’
principle
SHEC (safety, health and consumer
protection) criteria 61
ships, working conditions on 362-3
Single European Act 177, 232
Single Market
benefits claimed for 182-6, 297
distributional impact 183
for services 101-2; problems of
102-10
see also Internal Market
Siochru, Sean 466
Slaughter, Anne-Marie see Burley,
Anne-Marie
‘social dumping’ 12,272-3,284,297, 313,
314, 350, 357, 367-73, 370-1
moves to combat 362, 372-3
‘social Europe’ 1-2, 260, 350, 387
social rights
conflict with economic freedoms
365-7
debate on 350-1
social security 189-90, 246
Member States’ power to organize
192
payment of contributions 352
social services 152
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soft law 40, 334-5, 453-4
increased significance 318, 323
see also codes of conduct
SOLVIT system 96-7
spillover 21, 458-9
sports organizations 308, 313, 314, 337
SPS (Sanitary and Phytosanitary
Measures) Agreement 447, 449,
452
standardization 65-6, 92, 396-9
organizations 396
shared features with comitology 397
see also standards; international
standards, international 446-7, 453-9
default (boilerplate) rules 455, 457-8
determinative interpretation 453-4
exceeded by domestic regimes 457
as guidelines 455, 4567
legitimacy 455-6, 458
normative functions 454-5
WTO application 456-9
States
alliances between 28-9
attitudes to integration (in realist
view) 26-31
challenges to monopoly 179-80
constitutive elements 46
constraints on 118
economic policies, reasons for
209-10, 222
existence/recognition 278-80
as focus of economic integration
theory 45
lacking universal recognition 279
middle income, MRAs between 439
protection of own interests 26-9, 39,
107-9, 110
regulation of trade in goods 61
role in trust theory 46
security options (in realist view)
29-30
trade-offs 118-19
tradeable assets 43
varying regulatory mechanisms 9
see also cross-border policy
externalities; domestic politics;
Member States; regulation
Story, Jonathan 233

subsidiarity principle 43, 240-1, 276,
333-4, 458
substantive rules (of free movement)
abstraction 104
inadequacies 103-4
Sweden, labour law 359-63, 372-3,
408-9 see also ‘Lex Britannia’
system power 49, 256-7, 258
system trust 48, 49
generation 51-2, 258

taxation 192
on communications infrastructure
193-4
double 194-7
see also double burden
TBT (Technical Barriers to Trade)
Agreement 447, 449
telecommunications 14, 226-32,
459-68
case law 462-8
connection rates 465, 467
cost considerations 465-6, 466-7,
467-8
major suppliers 460-1
monopolies 459-60
reinforcement of market power
231-2
shift to competitive market 460-1
traditional approach to regulation
227
WTO approach to 445, 448, 451,
460-8
see also BEREC
Television Without Frontiers Directive
88
territoriality, principle of 209-10
Teubner, Gunther 384-5
Thatcher, Mark 236
third-country nationals, entry to EU
276-7
third parties, monitoring by 51
Tinbergen, Jan 207
Tocqueville, Alexis de 268, 278
Trachtman, Joel 43-4, 70
trade unions 336, 359-64, 380, 409-10
liability for members’ actions
310-11, 311

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107008649
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-00864-9 - Regulating Trade in Services in the Eu and the WTO: Trust, Distrust
and Economic Integration

Edited by Ioannis Lianos and Okeoghene Odudu

Index

More information

488 INDEX

see also collective action
transaction costs 42-3, 218, 290
transparency
legislative provisions 101-2, 116
treaties, law/interpretation of 449-50,
450-1, 468
TRIPs (Trade-Related Intellectual
Property Rights) agreement 1994
449
trust 3-4, 110, 292-5, 381, 402
absence of see distrust
alternatives to 48-9
‘appropriately intrusive’ 266, 294
binding (versus blind) 100, 266-7,
271-2, 277,279, 294
blind, failings of 371, 375, 410
categories of relationship 54
defined 47, 292
delineation of limits 273-4, 295
despite differences 294
differing forms 4, 48, 366
direct versus delegated 292-3
function 48
high-level, requirement of 52-3
in international trade regulation
49-50
limitations 12, 50-1
measures designed to enhance
87-91, 99-100, 318, 321, 344-5,
403-4
as opposite pole to power 256-7
post-harmonization, importance of
54
as precondition versus outcome 99
problem(s) of 103
quantification 54-6, 416
and recognition agreements 420, 443
significance of concept 47, 317;
in situations of uncertainty 49
‘total’ 257
see also mutual trust; system trust;
trust theory of integration
trust theory of integration 5, 13-14, 20,
42, 46-56, 209
accommodation of pluralism 8-9

UEFA (European Union Football
Association) 308

‘undertakings,” concept/definition of
305-6, 339-41
associations of 340
special rights granted to 344
United Kingdom
Court of Appeal judgments 277
utility regulation 227
United States 447
influence on European politics 30
telecommunications litigation
462-8
universal service obligations 151-2
unrest see France, riots
Uruguay Round (of WTO talks)
446-7
utilities 166-7, 226-32 see also
electricity; gas;
telecommunications

van den Bergh, Roger 100, 220

Vaughan-Whitehead, Daniel 374-5

vehicle lifts 411

Vienna Convention on the Law of
Treaties 445, 449-50, 468

Viking Ferries 363-4

‘virtual representation’ (of foreign
interests), as court role 216-17

vulnerability, place in interdependence
framework 34

wage competition 389-91
Walter, Ingo 233
war, resumption of relations following
280
Wedderburn, Lord 374
Weiler, Joseph 122, 173, 270-1, 286
welfare State(s) 12, 349, 389
Westphalia, Treaty of (1648) 278
Williamson, Oliver 42
WIPO (World Intellectual Property
Organization) 449
women, employment conditions 353
workers
measures detrimental to 350
participation in decisions 362-3
protection of rights 353-4, 354,
359-64, 373-8, 378-80
working conditions 352-3
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WTO (World Trade Organization)
13-14, 70-1, 121-3, 143-4,
415-16, 421-5, 445-69

(alleged) violations of rules 122-3
application of external norms 445,
449-54, 456-9, 468-9; lack of

regulatory regime 468

case law 424, 450-1, 462-8

dispute settlement bodies 448-9,
468-9

importation of national regulatory
standards 14

recognition agreements between
members 427-39, 443

telecommunications policy 451,
460-8; Reference Paper 461-2,
462-3, 464, 466-7; relationship
with ITU 462;
Telecommunications Annex 462

Yugoslavia (former), division/
recognition of new States 278-80

Zeitlin, Jonathan 241, 377
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