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THE RULE OF LAW IN AFGHANISTAN

Missing in Inaction

How, despite the enormous investment of blood and treasure, has the

West’s ten-year intervention left Afghanistan so lawless and insecure? The

answer is more insidious than any conspiracy, for it begins with a pro-

found lack of understanding of the rule of law, the very thing that most

dramatically separates Western societies from the benighted ones in which

they increasingly intervene.

This volume of essays argues that the rule of law is not a set of institutions

that can be exported lock, stock and barrel to lawless lands, but a state of

affairs under which ordinary people and officials of the state itself feel it

makes sense to act within the law. Where such a state of affairs is absent,

as in Afghanistan today, brute force, not law, will continue to rule.

whit mason consults internationally on political development and directs

the project on justice in peace-building and development in the Centre for

Interdisciplinary Studies of Law, University of New South Wales, Sydney.

He was a founding member of the UN’s justice coordination office in

Kandahar and works as an adviser to the United States Institute of Peace’s

dispute resolution program in Afghanistan.
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PREFACE AND ACKNOWLEDGEMENTS

This book has its origins in a brief conversation in the Kabul headquarters
of the United Nations Assistance Mission in Afghanistan (UNAMA) two
days before Christmas in 2008. I was rushing to Seattle to see my father,
David Mason, who was reaching the end of a 14-month struggle with
cancer. Not knowing how long I would be gone, I delayed my departure
by a day in order to convey the most important things I had learned in
the six months after establishing the UN’s justice coordination office in
Kandahar. I explained the urgency of devising a recruitment strategy to fill
the 90 per cent of posts in the formal justice system that remained empty, of
ending arbitrary detention, of engaging with the customary justice system,
and several other recommendations widely shared by Afghans in the
south. The person then presiding over UNAMA’s rule of law department
smiled and said: ‘Whit, if anything could be done about any of these prob-
lems, don’t you think that someone would have done it in the past seven
years?’ Thanks to my erstwhile colleague for providing such unforgettable
inspiration.

In fact, many people have recognised profound mistakes as the inter-
vention has stretched out, and many have suggested better ways of pro-
ceeding. The Project on Justice in Peace-building and Development in
the Centre of Interdisciplinary Studies of Law (CISL), University of New
South Wales, brought several of the brightest of these people together for
a symposium, ‘Catalysing the Rule of Law in Afghanistan: Challenges and
Opportunities’, on 3 and 4 September 2009 in Sydney. The symposium
was co-sponsored by CISL and the Asia-Pacific Civil-Military Centre of
Excellence. CISL co-director (and contributor) Martin Krygier deserves
special thanks for his support to the symposium, and for proposing some
years ago that we co-author a paper on violence and the rule of law,
many elements of which have germinated and influenced this book. The
symposium, and hence this book, never could have happened without
the generous support of the University of New South Wales, its Law
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Faculty and the faculty’s dean, David Dixon. Mike Smith, executive direc-
tor of the Asia-Pacific Civil-Military Centre of Excellence, and Christine
Brooks, UNSW Law Faculty’s very capable events coordinator, also lent
indispensable support to the symposium.

The contributors came from Afghanistan, Europe, North America and
other parts of Australia, and together produced an event remarkable for its
sincerity, candour and passion. After the symposium, all the contributors
generously agreed to revise and further develop their papers for a book.
To those we have added two that were not originally presented in Sydney.
Needless to say, this book would not have been possible without the
contributors’ thoughtfulness and generosity with their overtaxed energy
and time. Nienke van Schaverbeke of Cambridge University Press and the
anonymous readers also demonstrated impressive flexibility in embracing
a rather unconventional proposal. The book has been improved by helpful
comments from Kim Ross and David Brody and from the thoughts and
support of my wife, Amanda Wilson.

My biggest thanks go to Jeremy Gilling, proofreader extraordinaire,
whose fast, thoughtful and meticulous copy editing and unfailing good
humour allowed this book to be published while its subject remained the
focus of intense and consequential debate.

It goes without saying that this book is for the people of Afghanistan.
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