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Eurofood case, 617
Insolvency, 618
‘Is the Board Neutrality Rule Trivial? Amnesia
about Corporate Law in European
Takeover Regulation’ (Gerner-Beuerle,
Kershaw, and Solinas), 555
‘Issuing New Shares and Preemptive Rights: A
Comparative Analysis’ (Ventoruzzo), 453
Italy
AEM/Edison case, 483
‘citizenship’ for companies or firms in, 15
civil and commercial law in, 12
demergers, 583
ENI/Telecom Italia case, 477
Eurofood case, 617
golden shares, 476, 485
IGI v. Cicenia case, 582
Insolvency, 583
Interedil case, 621
Leonmobili case, 623
Rastelli case, 625
Vale case, transfer of company registration,
114

Japan, company law in, 6

Job Centre I-1I cases, 164

Joint-stock Corporation Act of 1965
(Aktiengesetz) (Germany), 56

Kahan, Marcel, 535

Karella and Karellas cases, 400

Kefalas (Alexandros) case, 406

Kershaw, David, 555

Kornhaas case, 117, 629

Kotnik case, 407

KPMG study on capital maintenance rules
reform, 201

Kraakman, Reinier, 4, 310

Lamfalussy process, 504
legal personality principle, corporation as, 5
legal theory, ECL and, 31
Leonmobili case, 623
Liechtenstein, EFTA membership, 21
limited-liability companies
corporations as, 4
Member States business models for, 25
liquidation
dissolution after, 142
recapitalise or liquidate (ROL) rule, 235
SCEs, 66
SEs, 62
winding-up without, 567
listed companies
annual and consolidated accounts, 49
board of directors, 357

general meetings, 423, 427
uniform legislation for, 48
listing
admission of securities to, 496
Audiolux case, 499
crowdfunding as alternative to, 511
introduction to, 491
Market Abuse Regulation, 491
Ntionik case, 512
Prospectuses, 504
Transparency Directive, 520
losses
profit and loss accounts, layout of, 251
serious losses of subscribed capital, 235
Luca, Nicola de, 148, 151, 587
Luxembourg, transfer of company registration,
Polbud case, 117

Macey, Jonathan R, 197, 236.
majoritarian principle, 449
majority principle
adoption of, 449
reinforced majorities, 449
management, civil liability of, 53
managers and management
EEIGs, 61
employee involvement, 63
management reports, 254
manager/shareholder conflicts, 5
SCEs, 66
SPEs, 70
takeover bids and, 553
Market Abuse Regulation, 514
market for corporate control, 36
Marleasing case, 179
Member States of EU
‘citizenship’ for companies or firms in, 15
civil and commercial codes of, 12
European company law and, 8
groups of companies, 56
list of business models, 25
members, capital acquisitions, 220
mergers
company law directives on, 43
cross-border mergers, 601
effects of, 581
procedures for, 575
proposed rules for cross-border mergers, 92
rules for, 567
SE formation by, 185
Sevic case, 109
types of, 567
minimum capital requirements, public limited
companies, 41
minority shareholders
equal treatment of, 17, 463, 533
general meetings, 425
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Mirvis, Theodore N., 395
Model Business Corporation Act (MBCA)
(US), 30, 205, 224
§ 6.40(a) and (b), 224
§ 6.40(c), 223
EMCA, and, 30
Modernising Company Law and Enhancing
Corporate Governance in the European
Union - A Plan to Move Forward (2003),
80, 87
conclusion to, 86
guiding political criteria, 85
introduction to, 84
response to High Level Group’s Report, 85
scope of, 84
shareholders’ rights proposals, 390
table of actions, 86
Mucciarelli, Federico M., 538, 553
Mutua Europaea (ME), 21
mutual societies
European Mutual Society draft regulations
for, 71
laws concerning, 14

national laws
approximation of laws, 18
groups of companies, 55
regulation of business organisations by, 12
nationality-based approach to citizenship, 15
natural person approach to citizenship, 16
natural person principle, company law and, 4
Netherlands
‘citizenship’ for companies or firms in, 15
civil and commercial law in, 12
company incorporation, nullity and, 177
Daily Mail case, 105
directors” conflicts of interests, 380
freedom of establishment, 107, 124
Inspire Art case, 128
Rabobank case, 380
right of secondary establishment, 129
Segers case, 124
transfer of company registration, 105
Ubbink Isolatie BV case, 177
Uberseering case, 107
Ninth Company Law Directive (draft), 25, 55
nominal value, 211
nomination committees, 361
non-discrimination, SCEs, 66
non-executive directors
corporate governance, 51
functions of, 357, 359
presence of, 359
non—proﬁt institutions, laws concerning, 13
North American Catholic Educational
Programming Foundation, Inc. v.
Gheewalla case (US), 639

Norway
company law, 6
EFTA membership, 21

Notari, Mario, 219

notes to the accounts, layout of, 253

Novoprint case, 574

Ntionik case, 512

nullity
company incorporation, 176
Marleasing case, 179

nullity issues
company law directives, 39
mergers and divisions of companies and

protection of, 43

single-member formation, 40
Ubbink Isolatie BV case, 177

OECD Principles of Corporate Governance,
302, 324

‘One Share - One Vote: A European Rule?’
(Ferrarini), 548

one-tier board structure, continuance of, 52

opportunism, costs of business organisation
and, 4

origin, domicile of, 15

Pafitis (Panagis) case, 405
Papadopoulos, Thomas, 558
Partnership Act (UK), 12
partnerships
definition of, 13
Member States business models for, 28
passivity (board neutrality) rule
‘opt-in’ or ‘opt-out’, provisions for, 559
reciprocity exemption, 526, 559
Takeover Bids Directive, 553
poison pills, 551
Poland
Kotnik case, 407
transfer of company registration, Polbud
case, 117
Pottow, John Anthony Edwards, 615
Poucet et Pistre, [1993] (ECR-1-00637), 14
principal/agent theory, EMCA and, 36
private limited-liability companies, 27
conflicts within, 38
principal/agent theory, and, 38
profit and loss accounts, layout of, 251
prospectuses
Lamfalussy process, 504
Ntionik case, 513
Prospectus Regulation, 504
proxy advisors, regulation of, 333
prudence, principle of, 257
public limited-liability companies
capital formation and maintenance
directives, 41
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public limited-liability companies (cont.)
corporate governance, 51
groups of companies, 54
Member States, business models for, 25
regulation of, 13

publication of annual accounts, 254

quorums, SEs, 355

Rabobank case, 380
Rastelli case, 625
real seat theory of citizenship, 15
recapitalise or liquidate (ROL) rule, 235
Recommendation 2004/913/EC
Annex, 362
Article 13, 358
Article 3, 359
Article 4, 360, 370
Article 5, 361
Article 6, 361, 370
Article 7, 361
Recital 10, 360
Recital 2, 368
Recital 3, 357
Recitals 7 and 8, 358
Recommendation 2005/162/ED, Recital 13, 369
Recommendation 2009/385/EC, 371
Recommendation of 5 June 2008 (EC)
Articles 5-6, 388
Recitals 3 to 6, 388
Recommendations by the Company Law SLIM
Working Group on the Simplification of
the First and Second Company Law
Directives, 80
redemption of shares, 227
registration of companies
company incorporation, 167
SCEs, 66
SEs, 62
Sevic case, 109
SPEs, 68
SUPs, 75
Regulation 1985/2137/EEC (EEIG Regulation),
58
Article 13, 146
Preamble, 58
Regulation 2001/2157/EC
Article 2, 160, 183
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Article 53, 446

Article 54, 421

Article 55, 421

Article 56, 422

Article 57, 446

Article 58, 447

Article 59, 447, 450

Article 60(1), 447

Article 63, 606
Regulation 2002/1606/EC

Article 1, 275

Article 3, 275

Article 4, 276

Article 5, 277

Article 6, 276

Article 7, 276

Recital 7, 275

Recitals 2 to 4, 49
Regulation 2003/1434/EC, Article 56, 422
Regulation 2003/1435/EC (SCE Statute

Regulation), 21

Article 7, 146
Regulation 2014/537/EU, Recital 5, 386
Regulation 2015/848/EU

Article 3, 616

Article 3(2) to (4), 190, 417

Article 34, 612

Article 35, 612

Article 36, 612

Article 38, 614

Article 39, 614
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Recital 23, 610

Recital 4, 608
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Recital 51, 634
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Recital 53, 634

Recital 57, 635

Recital 6, 607
Regulation 2017/1129/EU (Prospectus

Regulation)
Article 1, 515
Article 20(1) and (2), 507

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781009708548
www.cambridge.org

Cambridge University Press & Assessment
978-1-009-70854-8 — European Company Law 3rd Edition
Nicola de Luca

Index

More Information

663 Index

Article 21, 508
Article 24, 511
Article 31(1), 507
Article 38(1), 510
Article 6, 506
Article 6(1), 506
Regulation 2157/2001 (SE Statute Regulation),
144
Regulation 596/2014/EU (Market Abuse
Regulation), 515
Article 1, 515
Article 48, 517
Recital 38, 516
related party transactions, shareholder
oversight of, 333
remuneration
conflicts of interests, 376
directors’, 332, 368
shareholders” oversight of, 332, 370
remuneration committees, 361
reports
corporate governance, 330
management reports, 254
resolutions at general meetings, 445
risk management, non-financial risks, 329
Romano, Roberta, 99
Rowe, Paul K,, 395

‘Sale of Corporate Control’ (Kahan), 535
Sarbanes-Oxley Act of 2002, 7
Savitt, William, 148, 395
Schiavottiello, Fabio, 151
Securities Act 1933 (US), 7
Securities and Exchange Act 1934 (US), 7
Segers case, 124
sell-out rights in takeover bids, 561
Sevic case, 45, 109
share capital, SUPs, 76
share issues
Commission v. Spain case, 460
pre-emptive rights to issue new shares, 453
Siemens case, 457
share ownership, employees, 335
shareholders
appointment of directors, 346
Audiolux case, 538
burden sharing principle, 407
conflicts with, 5
corporate governance, 53
Dowling case, 414
engagement in corporate governance, 332
equal treatment of, 17, 462, 533
identification of, 331, 439
information transmitted to, 440
Kotnik case, 407
majority principle, 35
protection of, 35, 379

reinforced majorities, 449
related party transactions, oversight by, 333
remuneration policy oversight by, 332, 369
shareholder democracy, 391
SPEs, 68
takeover bids, 532-533
shareholders’ rights
EU/US comparisons, 391
facilitation of the exercise of, 441
information access, 323
shareholder democracy, 391
strengthening of, 323
shares
accountable par, 211
compulsory withdrawal of, 227
nominal value, 211
non-cash contributions, 214
own-shares transactions, 227
redemption of, 227
Siemens case, 457
Simpler Legislation for the Single Market
(SLIM) initiative, creation of, 80
Singer v. Magnavox case (US), 570
Single Market Act Communication, 72
single-member private limited-liability
companies
disclosure requirements, 171
formation, 40
formation of, 159
general rules for, 74
small and medium-sized enterprises (SMEs)
smart legal forms for, 93
SPE regulations, 68
Small Business Act (SBA) (EU), 70
Societas Cooperativa Europaea (SCE)
action plan for ECL, 3
auditing and accounting, 67
capital requirements for, 65
cross-border transfer rules, 144
employees’ involvement in, 67
formation of, 65
general meetings, 422
insolvency of, 67
limitations of, 67
liquidation of, 67
non-discrimination principle, and, 66
number of SCEs formed, 67
promotion of, 67, 93
registered office, transfer of, 66
registration of, 66
regulations for, 68
statutes for, drawing-up of, 66
structure of, 66
suspension of payments, 67
winding-up of, 67
Societas Europaea (SE)
action plan for ECL, 3
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Societas Europaea (SE) (cont.)
board of directors, choice of structure, 345
board of directors, one-tier (monistic)
structure, 352
board of directors, two-tier (dual board)
structure, 349
conversion to, 189
cross-border transfer rules, 144
decision-making, 359
employee involvement in, 63
establishment of, 63
formation generally, 183
forms of foundation of, 191
general meetings, 397, 424, 421
governance of, 63
holding company, formation by, 188
holding company, or subsidiary formation
by, 188
‘incubation’ method, formation by, 190
legal structure of, 62
liquidation of, 62
merger, formation by, 185
number of SEs formed, 63
promotion of, 93
quorums, 355
registered office of, 62
registration of, 63
regulations for, 19, 62
SE Statute, 62
subsidiaries of, 62
taxation of, 63
Societas Privata Europaea (SPE), 21
auditing and accounting, 70
capital, 69
corporate governance, 69
employee participation, 70
formation of, 69
management of, 70
rationale for, 70
registration of, 69
shareholders, 69
SUPs, and, 70
Societas Unius Personae
articles of association, 75
EESC criticism of, 77
formation of, 75
general provisions for, 74
governance of, 76
proposal for, 41
registration of, 75
replacement of Twelfth Company Law
Directive, 74
share capital, 76
single share requirements, 74
specific rules for, 74
sociétés civiles, 12

Soegaard, Gitte, 152
soft law, 31
Solinas, Matteo, 555
‘Some Skepticism About Increasing
Shareholder Power’ (Anabtawi), 392
Spain
civil and commercial law in, 12
company incorporation, nullity and, 179
equal treatment of shareholders, 468, 472
Marleasing case, 179
Novoprint case, 574
pre-emptive rights to issue shares, 460
squeeze-out rights in takeover bids, 561
Stanghellini, Lorenzo, 237

state laws in US, European company law and, 7

Statute for a European Company

compliance with company law directives, 62

promotion of, 93
Statute for a European Cooperative Society
success of, 67
summary of, 65
Statute for a European Foundation, 72
Statute for a European Mutual Society, 71
Statute for a European Private Company
proposal for, 68
summary of, 69
withdrawal of proposal for, 70
statutory audits, 384
company law directives on, 50
definition of, 50
subsidiaries
SE formation by, 188
SEs, 62
suspension of payments, SCEs, 67
Switzerland
bilateral agreements with EU, 21
civil and commercial law in, 12
company law, 7
EFTA membership, 21
Syndesmos Melon case, 405
takeover bids, 36
Audiolux case, 538
cash consideration, 531
defensive measures against, 544
definition of, 525
equitable price, 530
ex ante defences, 544
ex post defences, 544
general principles, 525
mandatory bids, 529, 533
poison pills, 551
prices for share in, 530
shareholder rights, 532, 533
squeeze-out and sell-out rights and, 561
US legal scholarship on, 571
voluntary bids, 529
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Takeover Bids Directive
adoption of, 525
Assessment Report, 526
general principles in, 525
purpose of, 36, 525
rationale for, 525
taxation
SEs, 63
transfer of company registration, 106
Texdata case, 255, 260
‘The Appraisal Regime of Contributions in
Kind in the Light of Amendments to the
Second EEC Directive’ (Notari), 219
‘The Case for Increasing Shareholder Power’
(Bebchuk), 391
‘The End of History for Corporate Law’
(Hansmann and Kraakman), 310
‘The Mandatory Bid Rule in the Takeover
Directive: Harmonization Without
Foundation?” (Enriques), 537
“The Policy Foundations of Delaware
Corporate Law’ (Hamermesh), 102

‘The Proper Role of a Target’s Management in

Responding to a Tender Offer’
(Easterbrook and Fischel), 554
‘The State Competition Debate in Corporate
Law’ (Romano), 99
The Structure of Corporation Law
(Eisenberg), 4
third-party interests
EEIGs, 61
information disclosure and, 39
nullity issues and, 39
Tomberger case, 257
‘Towards Undistorted Choice and Equal
Treatment in Corporate Takeovers’
(Bebchuk), 536, 571
transactions, categories of, 4
transfer of registration
adoption of new directives, 142
Cartesio case, 112
Centros case, 126
cross-border conversions, 147
Daily Mail case, 105
Inspire Art case, 128
Polbud case, 117
proposed rules for, 92
SCEs, 65
Sevic case, 109
Vale case, 114

‘Transfer of the Registered Office and Delaware
Effect. The Polbud case’ (de Luca, Gentile,

and Schiavottiello), 151
transferable shares, of corporations, 4
transparency

corporate governance, 329

institutional investors, 332
Transparency Directive, 520
amendment of, 520
disclosure requirement, 520
review of, 520
success of amended Directive, 524
Treaty of Rome, 9
Treaty on the Function of the European Union
(TFEU)
Article 114, 25
Article 114(1), 20
Article 115, 19
Article 258, 9
Article 26(2), 10
Article 267, 9
Article 288, 8
Article 294, 20
Article 352, 20
Article 49, 11
Article 49(2), 11
Article 50, 25
Article 50(1), 18
Article 50(2), 18, 24
Article 54, 16
Article 54(2), 12
Article 55, 17
Article 56, 11
Article 63(1), 17
true and fair view, 255
two-tier board structure, mandatory adoption
of, 51
Ubbink Isolatie BV case, 177
Uberseering case, 107
‘Unequal Treatment and Shareholders’ Welfare
Growth (de Luca), 225, 449, 464, 472
uniform company law, 19
annual and consolidated accounts, 48

United Kingdom, 37

accession to EEC, 52

BA Trustee (British ¢ American Trustee &
Finance Corp. v. Couper) case, 574

board of directors, choice of structure, 346

Cadbury Committee Report, 301

Centros case, 126

civil and commercial law in, 12

corporate governance, 52, 301

cross-border insolvency, 117

Daily Mail case, 105

Demergers, 574

freedom of establishment, 117

insolvency, 640

Inspire Art case, 128

Kornhaas case, 117

right of secondary establishment, 126

transfer of company registration, 105

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781009708548
www.cambridge.org

Cambridge University Press & Assessment
978-1-009-70854-8 — European Company Law 3rd Edition
Nicola de Luca

Index

More Information

666 Index

United Kingdom (cont.)
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Credit Lyonnais Bank Nederland, N.V. v.
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debt restructuring, 639
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empty voting, 430
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pre-emptive rights to issue new shares, 453
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Singer v. Magnavox case, 570
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takeover bids, 534
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Weinberger v. UOP case, 570
Wooley v. Lucksinger case, 639
Unocal case, 534

Vale case, 114
Ventoruzzo, Marco, 453, 572
Volkswagen case, 481
vote buying, 437
voting
double voting, 449
empty voting, 430, 438
equal treatment, 463
general meetings, 427, 463
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winding-up
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