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Taking a text, cases and materials approach, this book remains the main
student textbook on European company law, providing valuable insights into
the subject and shedding light on its future development. Textboxes for
explanatory content, cases and materials — such as EU legislation, official
documents and excerpts from scholarly papers — are clearly differentiated
from the text, allowing students to quickly identify sources. Each chapter also
includes suggestions for further reading. Structured in seven parts, the book
explores topics ranging from what European company law is, and the
common rules for the establishment, financing and accounting of a company,
to corporate governance, the structure of the Societas Europaea Statute, EU
company law directives, capital markets and takeover law and insolvency. The
book is an essential resource for the growing number of graduate courses
on European company law, European business law and comparative
corporate law.
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University (Rome). In Naples he teaches company law and insurance law; in
Rome he holds courses in company law and European business and company
law. Professor de Luca has conducted extensive research on shareholders’
relations, comparative corporate governance, mergers and acquisitions and
many other issues. He has been a visiting scholar at prestigious institutions
including Yale University, the University of Heidelberg and others. He is the
author of five monographs, a handbook and a treatise on company law, a
handbook on insurance law and numerous articles and case notes.
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‘De Luca’s European Company Law has become a standard book for students and
scholars approaching company law issues from an EU perspective. It is an extremely
valuable and inspiring source of ideas, which offers a comprehensive overview of
company law harmonizing measures and the impact of EU law on domestic rules
and principles.’

Federico M. Mucciarelli, University of Modena and Reggio Emilia

‘This is an excellent and illuminating text, cases and materials book on European
company law. The careful selection of extracts from bibliography, case law, legislation
and other materials, as well as the author’s insightful analysis and explanatory com-
ments, assist the reader in understanding clearly and in-depth some intriguing areas of
European company law ... A highly recommended textbook.’

Thomas Papadopoulos, University of Cyprus

‘This book provides students, practitioners and academicians with a comprehensive
account of the corporate legislation in the EU. In dissecting European legislation,
the book is generous in providing the reader with the applicable case law and major
contributions in the relevant area of law.’

Pierre de Gioia Carabellese, Kozminski University
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Preface

This book deals with European Company Law. While many people are (more
or less) aware of what a company is, and of the fields that company law covers,
a clarification of the adjective ‘European’ is required.

Similar to the US or other federal systems, companies established and/or
operating in any of the Member States of the European Union (hereafter EU)
are regulated by the company laws of the Member States. However, on the one
hand, the company laws of the Member States must comply with some rules
and principles which constitute the body of a supranational set of laws
delivered by the EU institutions, binding as either hard or soft law. On the
other hand, notwithstanding that the EU is neither a sovereign State nor a
federation of States, its institutions may issue acts directly binding all citizens
and companies established and/or operating in the EU, thereby prevailing over
the company laws of the Member States.

Therefore, the adjective ‘European’ qualifying company law here is intended
to make direct reference to the legal rules and principles of company law
enshrined in the sources of law of the EU. In turn, this book is not intended to
deal with the individual/domestic company laws of EU Member States, unless
it is necessary for a better understanding of EU law.

Since European Company Law has become an important study matter for
lawyers of EU Member States, many European (and not only European)
universities offer courses in European Company Law, or broader courses
including European Company Law (such as European Business Law or
Comparative Company Law). Therefore, this book aims to give an insight
into the existing European Company Law and to shed some light on its
foreseeable future development. It contains seven parts. Part I explains what
European Company Law is, where it comes from and where it is potentially
going. Part II illustrates how companies formed under EU Member States’
laws may enjoy the freedom of establishment and the freedom to provide
services. Parts III-IV describe the common rules for establishing, financing
and accounting in a company. Part V concerns corporate governance, includ-
ing management and control, shareholders’ rights and general meeting issues.
Parts III-V reflect the structure of the SE (Societas Europaea) Statute, while
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Xiv Preface

also discussing the EU Company Law Directives. Part VI gives a brief overview
of capital markets and takeover law. Part VII deals with merger and division,
as well as with winding-up, liquidation and insolvency of companies (based on
the Regulation on Insolvency Proceedings and on the Directive on
Restructuring and Insolvency). Each part is further divided into chapters
and sections. The book is designed so that the reader may easily recognize
explanatory commentary, cases and materials (EU legislation, cases of the
Court of Justice of the European Union, official documents or excerpts from
scholarly papers) as well as references for further reading (scholarly papers or
other cases and materials): these references are mainly designed to support
more in-depth study (papers or final dissertations).

Indeed, this book is expressly designed to support law students - both those
in residence and those visiting on an exchange programme basis, undergradu-
ates as well as postgraduates — and to help familiarize them with European
Company Law. The book itself is the outcome of teaching this subject for
many years at Luiss University - Guido Carli in Rome and is dedicated to my
wife Grazia and to all my (past and future) students. I wish to thank all those
who gave me their class notes, read earlier drafts and provided me with
valuable comments from a ‘consumer perspective’. For the second and third
edition, I have also benefited from the book reviews and comments of aca-
demics and students of many European universities who read the first and the
second editions as an adopted textbook, or who chose to read it for their
studies. This book would not have come to fruition without their support. The
usual disclaimers apply.
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Ubbink Isolatie BV v. Daken Wandtechniek BV (Case C-136/87) [1988] ECR I
04665 177, 178, 179

Uberseering BV v. Nordic Construction Company Baumanagement GmbH
(NCC) (Case C-208/00) [2002] ECR 1-09919 107, 108, 109

Unocal Corp. v. Mesa Petroleum Co. 493 A.2nd 946 (Del. 1985) 462, 534

Vale Epitési kft. (Case C-378/10) ECLI:EU:C:2012:440 114, 115, 116

Volkswagen see Commission v. Germany (Volkswagen)

Waltraud Tomberger v. Gebriider von der Wettern GmbH (Case C-234/94)
[1996] ECR 1-03133 271, 272

Weinberger v. UOP, Inc. 457 A.2d 701, 715 (Del. 1983) 570, 571
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AG Aktiengesellschaft (Stock Corporation)

BBG Undesbeschaffung GmbH (Austrian Federal
Procurement Agency)

BGHZ Bundesgerichtshof in Zivilsachen (Federal Court
of Justice)

CESR Committee of European Securities Regulators
(now ESMA)

CFO Chief Financial Officer

CJEU Court of Justice of the European Union

CLD Company Law Directive

COMI Centre of Main Interests

CRD Capital Requirements Directive

CSDDD Corporate Sustainability Due
Diligence Directive

CS3D Corporate Sustainability Due

Diligence Directive

CSR Corporate Social Responsibility

CSRD Corporate Sustainability Reporting Directive

DG ENTR Directorate-General for Enterprise and Industry

d. lgs. Decreto legislativo (Law Decree)

EC European Community

ECGI European Corporate Governance Institute

ECHR Convention for the Protection of Human Rights
and Fundamental Freedoms

ECJ European Court of Justice

ECL European Company Law ECOFIN/Ecofin
Economic and Social Affairs Council

EEA European Economic Area

EEC European Economic Community

EEIG European Economic Interest Grouping

EESC European Economic and Social Committee
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EFTA European Free Trade Association

EMCA European Model Company Act

ESG Environmental, Social and Governance

ESMA European Securities and Markets Authority

EU European Union

FC Foreign Company

FE Fundatio Europaea (European Foundation)

FSAP Financial Services Action Plan

GAAP Generally Accepted Accounting Principles (US)

GmbHG Gesellschaft mit beschriankter Haftung (Law on
Limited Liability Companies, Germany)

IAS International Accounting Standard

IASB International Accounting Standards Board

IASC International Accounting Standards Committee

IFRIC International Financial Reporting

Interpretations Committee

IFRS International Financial Reporting Standards

IFSC International Financial Services Centre

IMI Internal Market Information System

IPO Initial Public Offering

ISA International Standards on Auditing

JCC Job Centre Coop.

LLP Limited Liability Partnership

LSA Ley de Sociedades Anénimas (Stock Corporation
Law, now LSC)

LSC Ley de Sociedades Comerciales (Company Law)

MAD Market Abuse Directive

MBCA Model Business Corporation Act

ME Mutua Europaea (European Mutual Society)

MEP Member of the European Parliament

MiFID Markets in Financial Instruments Directive

MTF Multilateral Trading Facility

NA National Association (Bank of America)

NFRD Non-financial Reporting Directive

NYSE New York Stock Exchange

OECD Organisation for Economic Cooperation
and Development

OTC Over-the-Counter (transaction)

OTF Organized Trading Facilities

PLC Public Limited Company

RGDN Direccién General de los Registros y del Notariado
(Spanish General Direction of Register)

ROL Recapitalize or Liquidate
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SBA Small Business Act

SBI Social Business Initiative

SCE Societas Cooperativa Europaea (European
Cooperative Society)

SE Societas Europaea (European Company)

SEC Securities and Exchange Commission (US)

SIC Standards Interpretation Committee

SLIM Simpler Legislation for the Internal Market

SME Small- and Medium-Sized Enterprise

SPE Societas Privata Europaea (European
Private Company)

SUP Societas Unius Personae (European Single-
Member Company)

TFEU Treaty on the Functioning of the
European Union

UCIT Undertakings for the Collective Investment in
Transferable Securities

UGB Unternehmensgesetzbuch (Austrian
Commercial Code)

UK United Kingdom

UmwG Law on Company Transformations (Germany)

UNCITRAL United Nations Commission on International
Trade Law

UsS United States

VAT Value-Added Tax

WEBV Law on Formally Foreign Countries
(Netherlands)

WTO World Trade Organization

Law Journals

Brook. J. Int’l L.

Bus. Law.
Cal. L. Rev.

Cardozo J. Int'l &

Brooklyn Journal of International Law

Business Lawyer

University of California Law Review

Cardozo Journal of International and
Comparative Law

Comp. L.

Cardozo L. Rev. Cardozo Law Review

Colum. J. Eur. L. Columbia Journal of European Law
Colum. L. Rev. Columbia Law Review

Comm. Mkt L. Rev. Common Market Law Review
Cornell L. Rev. Cornell Law Review

Del. J. Corp. L. Delaware Journal of Corporate Law
EBL European Business Law
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EBLJ European Business Law Journal

EBLR European Business Law Review

EBOR European Business Organization Law Review
ECFR European Company and Financial Law Review
ECL European Company Law

Geo. L.J. Georgetown Law Journal

Harv. Int’l L.J. Harvard International Law Journal

Harv. L. Rev. Harvard Law Review

Hous. J. Int’l L. Houston Journal of International Law

Indus. L.J. Industrial Law Journal

InterEULawEast: J. Int'l & Eur. L., Econ. Market & Integrations

Int’l & Comp. L.Q.
Int’] L. & Mgmt Rev.

International and Comparative Law Quarterly
International Law & Management Review

J. Comp. L. Journal of Comparative Law

J. Corp. Fin. Journal of Corporation Finance

JFE Journal of Financial Economics

J. Int’l L. Journal of International Law

JLEO Journal of Law, Economics, & Organization

Maastricht J. Eur. & Comp.

Maastricht Journal of European and

L. Comparative Law
Mich. L. Rev. Michigan Law Review
MLR Modern Law Review

Nw. J. Int’l L. & Bus.

QJE

Richmond J. Global L. & B.

Northwestern Journal of International Law
& Business
Quarterly Journal of Economics
Richmond Journal of Global Law and Business

So. Cal. L. Rev. Southern California Law Review
Texas Int’l L.J. Texas International Law Journal
UCLA L. Rev. University of California at Los Angeles

U. Pa Int’l Econ. L.J.

Law Review
University of Pennsylvania International
Economic Law Journal

U. Pa L. Rev. University of Pennsylvania Law Review
Va]. of Int'l L. Virginia Journal of International Law
Va L. Rev. Virginia Law Review

Yale L.J. Yale Law Journal
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