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the prohibition of torture and ill-treatment
under international law

The first comprehensive analysis of domestic and international law defining and
prohibiting torture and other forms of ill-treatment, this groundbreaking work reviews
the law on torture in countries around the world. It considers how international law
governs the use of force by police against suspects held in custody and during protests,
and the practice and outlawing of torture both in peacetime and during armed conflict.
The analysis also includes the application of universal jurisdiction, which is used in
the attempt to prosecute and punish torture committed anywhere in the world. The
application and execution of the death penalty are also discussed in detail.

Stuart Casey-Maslen is Visiting Professor at the Faculty of Law, University of
Johannesburg, South Africa. Stuart researches and teaches on the use of force under
international law and the protection of civilians. He has more than twenty major
publications to his name. This work on torture and other ill-treatment complements
his earlier detailed analysis of The Right to Life under International Law (Cambridge
University Press 2021).

www.cambridge.org/9781009610155
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-61015-5 — The Prohibition of Torture and Ill-Treatment under International Law
Stuart Casey-Maslen
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

The Prohibition of Torture and Ill-Treatment
under International Law

STUART CASEY-MASLEN

University of Johannesburg

www.cambridge.org/9781009610155
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-61015-5 — The Prohibition of Torture and Ill-Treatment under International Law
Stuart Casey-Maslen
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Shaftesbury Road, Cambridge cb2 8ea, United Kingdom

One Liberty Plaza, 20th Floor, New York, ny 10006, USA

477 Williamstown Road, Port Melbourne, vic 3207, Australia

314–321, 3rd Floor, Plot 3, Splendor Forum, Jasola District Centre,
New Delhi – 110025, India

103 Penang Road, #05–06/07, Visioncrest Commercial, Singapore 238467

Cambridge University Press is part of Cambridge University Press & Assessment,
a department of the University of Cambridge.

We share the University’s mission to contribute to society through the pursuit of
education, learning and research at the highest international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/9781009610155

doi: 10.1017/9781009610162

© Stuart Casey-Maslen 2025

This publication is in copyright. Subject to statutory exception and to the provisions
of relevant collective licensing agreements, no reproduction of any part may take
place without the written permission of Cambridge University Press & Assessment.

When citing this work, please include a reference to the doi 10.1017/9781009610162

First published 2025

A catalogue record for this publication is available from the British Library

Library of Congress Cataloging-in-Publication Data
names: Casey-Maslen, Stuart, author.
title: The prohibition of torture and ill-treatment under international law / Stuart
Casey-Maslen, University of Johannesburg.

description: New York : Cambridge University Press, 2025. | Includes index.
identifiers: lccn 2024056598 | isbn 9781009610155 (hardback) | isbn 9781009610148
(paperback) | isbn 9781009610162 (ebook)

subjects: lcsh: Torture (International law) | Torture – Law and legislation. | Torture
victims – Legal status, laws, etc. | Reparation (Criminal justice) | Humanitarian law.

classification: lcc kz7170 .c37 2025 | ddc 341.4/8–dc23/eng/20241125
LC record available at https://lccn.loc.gov/2024056598

isbn 978-1-009-61015-5 Hardback

Cambridge University Press & Assessment has no responsibility for the persistence
or accuracy of URLs for external or third-party internet websites referred to in this
publication and does not guarantee that any content on such websites is, or will remain,
accurate or appropriate.

www.cambridge.org/9781009610155
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-61015-5 — The Prohibition of Torture and Ill-Treatment under International Law
Stuart Casey-Maslen
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Contents

Introduction page 1

Torture and Its Purposes 1

The Layout of the Book 11

1 The Definition of Torture under International Law 14

Introduction 14

The UN Definition of Torture 15

Regional Definitions of Torture 35

The Definition of Torture under International Humanitarian Law 36

The Definition of Torture in International Criminal Law 38

2 The Definition of Other Ill-Treatment under International Law 46

Introduction 46

The Different Forms of Ill-Treatment 48

The Definition of Forms of Ill-Treatment Other than Torture 49

The Death Penalty As Proscribed Ill-Treatment 71

The Duty to Investigate Alleged Ill-Treatment 73

3 The Status and Jurisdiction of the Prohibitions under

International Law 75

Introduction 75

The Prohibition of Torture and Other Ill-Treatment in Treaty Law 75

The Prohibition of Torture As a Customary Rule 80

The Prohibition of Torture As a Jus Cogens Norm 81

The Prohibition of Other Ill-Treatment As Customary Rules 84

Jurisdictional Issues 85

4 National Legislation on Torture 97

Introduction 97

The Prohibition of Torture in Constitutional Instruments 99

v

www.cambridge.org/9781009610155
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-61015-5 — The Prohibition of Torture and Ill-Treatment under International Law
Stuart Casey-Maslen
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

The Criminalisation of Torture in the Penal Code 101

The Prohibition of Torture in Dedicated Legislation or Codes
of Criminal Procedure 104

Penalties for the Perpetration of Torture 115

5 The Relationship between the Prohibitions of Torture and Other

Ill-Treatment and Other Human Rights 136

Introduction 136

The Interrelationship with the Right to Life 136

The Interrelationship with the Right to Security 144

The Interrelationship with the Right to Liberty 145

The Interrelationship with the Right to Private and Family Life 147

The Interrelationship with Fair-Trial Rights 148

The Interrelationship with the Prohibition on Enforced Disappearance 149

The Interrelationship with the Prohibition on Slavery 151

6 The Protection of Detainees in Peacetime 154

Introduction 154

The Protection of Persons in Police Custody 156

The Protection of Prisoners 163

The Protection of Women in Detention 172

The Protection of Children in Secure Institutions 174

The Protection of Persons in the Power of Private Security Companies 176

7 The Prohibition of Torture and Ill-Treatment in Armed Forces

and Armed Groups 179

Introduction 179

The Application of Human Rights Law to Members of Armed Forces 179

Hazing and Beatings 181

Rape and Other Sexual Violence 188

Child Recruitment 190

8 The Regulation of Extra-Custodial Use of Force by the Police 193

Introduction 193

Extra-Custodial Use of Force As Torture 195

Extra-Custodial Use of Force As Other Ill-Treatment 199

9 The Duty to Investigate and Prosecute Torture and Ill-Treatment

in Peacetime 215

Introduction 215

The Nature of the Duty to Investigate 215

The Implementation of the Duty to Investigate Ill-Treatment 222

The Nature of the Duty to Prosecute 225

Implementation of the Duty to Prosecute 229

vi Contents

www.cambridge.org/9781009610155
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-61015-5 — The Prohibition of Torture and Ill-Treatment under International Law
Stuart Casey-Maslen
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

10 The Prohibitions of Torture and Other Ill-Treatment in Armed

Conflict under International Humanitarian Law 237

Introduction 237

The Classification of Armed Conflict under International
Humanitarian Law 237

The Definition and Prohibition of Torture and Other Ill-Treatment
under International Humanitarian Law 241

Examples of Torture and Ill-Treatment in Violation of Geneva Law 248

The Duty to Investigate Suspected Torture and Other Ill-Treatment
in Armed Conflict 264

11 Torture and Other Ill-Treatment and the Death Penalty 266

Introduction 266

The Mandatory Death Penalty As a Violation of International Law 268

Those Who May Not Be Executed 269

The Imposition of the Death Penalty As Torture or Ill-Treatment 270

Death Row and Torture and Ill-Treatment 271

The Manner of Executions As Torture 272

The Application of the Prohibitions to Non-state Armed Groups 276

12 Torture and Ill-Treatment As International Crimes 278

Introduction 278

Torture As a War Crime 281

Torture As a Crime against Humanity 290

Torture As an Act of Genocide 292

Torture As a Discrete International Crime under General
International Law? 294

13 Torture and the Rule of Non-refoulement 299

Introduction 299

The Rule of Non-refoulement in the Convention against Torture 300

The Rule of Non-refoulement in International Law 306

The Risk of Other Ill-Treatment 310

Concluding Remarks 311

14 Global, Regional, and Local Action against Torture 313

Introduction 313

United Nations Action 313

Regional Action against Torture 347

Action by the International Committee of the Red Cross 354

Action by Civil Society and Humanitarian Actors 356

Contents vii

www.cambridge.org/9781009610155
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-61015-5 — The Prohibition of Torture and Ill-Treatment under International Law
Stuart Casey-Maslen
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

15 State Responsibility and Remedies and Reparations for the Survivors

of Torture and Ill-Treatment 363

Introduction 363

The Duty to Ensure a Remedy 364

The Forms of Reparation 372

Funds for Reparation for Victims of Torture or Other Ill-Treatment 376

Rehabilitation of Victims of Torture 378

Outlook 383

Index 385

viii Contents

www.cambridge.org/9781009610155
www.cambridge.org

