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GENOCIDE IN INTERNATIONAL LAW

 

The 1948 Genocide Convention is a vital legal tool in the international
campaign against impunity. Its provisions, including its enigmatic defin-
ition of the crime and its pledge both to punish and to prevent the ‘crime
of crimes’, have been considered in important judgments by the
International Court of Justice, the international criminal tribunals and
domestic courts. Since the second edition appeared in 2009, there have
been important new judgments as well as attempts to apply the concept of
genocide to a range of conflicts. Attention is given to the concept of
protected groups, to problems of criminal prosecution and to issues of
international judicial cooperation, such as extradition. The duty to pre-
vent genocide and its relationship with the doctrine of the ‘responsibility
to protect’ are also explored.

  .    is Professor of International Law at
Middlesex University London and emeritus professor at Leiden
University and the University of Galway. The author of many books
and journal articles on the subject of international human rights law
and international criminal law, Schabas served as an international
member of the Sierra Leone Truth and Reconciliation Commission
(2002 to 2004) and chairman of the commission of inquiry into the
Gaza conflict established by the United Nations Human Rights Council
in 2014. He has appeared before the International Court of Justice and the
Grand Chamber of the European Court of Human Rights in cases con-
cerning genocide. He is an Officer of the Order of Canada and a Member
of the Royal Irish Academy.
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PREFACE TO THE FIRST EDITION

The legal questions involved in studying genocide draw on three areas of
law: human rights law, international law and criminal law. These are all
subjects that I have both taught and practised. This alone ought to be
sufficient to explain my interest in the subject. But there is more. Of the
three great genocides in the twentieth century – those of the Armenians,
the Jews and Gypsies and the Tutsi – my life has been touched by two
of them.

My grandparents on my father’s side, and my ancestors before them
for generations, came from Kosova and Berezhany, towns in what was
once called Eastern Galicia. Located in the general vicinity of the city of
Lviv, they are now part of Ukraine. Essentially nothing remains, however,
of the Jewish communities where my grandparents were born and raised.
In the months that followed the Nazi invasion of the Soviet Union, the
Einsatzgruppen murdered as many as two million Jews who were caught
behind the lines in the occupied territories. On 16–17 October 1941, in a
German Aktion, 2,200 Jews, representing about half the community of
Kosova, were taken to the hill behind the Moskalowka bridge and
executed. Parts of the population of both towns, Berezhany and
Kosova, were deported to the Belzec extermination camp. As the
Germans were retreating, after their disastrous defeat at Stalingrad in
January 1943, the executioners ensured they would leave no trace of
Jewish life behind. It is reported that more Jews were killed in
Berezhany on 2 June 1943, and in Kosova on 4 June 1943, a ‘final
solution’ carried out while the Soviet forces were still 500 km away.
The victims were marched to nearby forests, gravel pits and even
Jewish cemeteries where, according to Martin Gilbert, ‘executions were
carried out with savagery and sadism, a crying child often being seized
from its mother’s arms and shot in front of her, or having its head
crushed by a single blow from a rifle butt. Hundreds of children were

ix
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thrown alive into pits, and died in fear and agony under the weight of
bodies thrown on top of them’.’1

Although my grandparents had immigrated to North America many
years before the Holocaust, some of my more distant relatives were surely
among those victims. My great uncles fled Germany for Argentina at the
end of the 1930s while a great aunt managed to survive the war, hidden in
Berlin. Several of the leaders of the Einsatzgruppen were successfully
tried after the war for their role in the atrocities in Berezhany, Kosova
and thousands of other European Jewish communities of which barely a
trace now remains. The prosecutor in the Einsatzgruppen case, Benjamin
Ferencz, a man I had the honour to befriend, used the neologism
‘genocide’ in the indictment and succeeded in convincing the court to
do the same in its judgment.2

Exactly fifty years after the genocide in my grandparents’ towns,
I participated in a human rights fact-finding mission to a small and what
was then an obscure country in central Africa: Rwanda. I was asked by
Ed Broadbent and Iris Almeida to represent the International Centre for
Human Rights and Democratic Development as part of a coalition of
international non-governmental organizations interested in the Great
Lakes region of Africa. The mission visited Rwanda in January 1993,
mandated to assess the credibility and the accuracy of a multitude of
reports of politically and ethnically based crimes, including mass murder,
that had taken place under the regime of President Juvénal Habyarimana
since the outbreak of civil war in that country in October 1990. At the
time, a terrifying cloud hung over Rwanda, the consequence of a speech
by a Habyarimana henchman a few weeks earlier that was widely inter-
preted within the country as an incitement to genocide. We interviewed
many eyewitnesses, but our fact-finding went further. In an effort to
obtain material evidence, we excavated mass graves, thus confirming
reports of massacres we had learned of from friends or relatives of
the victims.

1 Martin Gilbert, Atlas of the Holocaust, Oxford: Pergamon Press, 1988, p. 160. See also
Israel Gutman, Encyclopedia of the Holocaust, vol. I, New York: Macmillan, 1990,
pp. 184–5.

2 United States v. Ohlendorf et al. (‘Einsatzgruppen case’), Opinion and Judgment, 8–9 April
1948 (1949) 4 TWC 411 (United States Military Tribunal), pp. 450, 451, 469. For a tribute
to Benjamin Ferencz, who died in 2023, see William Schabas and Joseph Powderly, ‘“A
Plea of Humanity to Law”: In Memoriam for Benjamin Berell Ferencz (1920–2023)’
(2023) 36 Leiden Journal of International Law 819.
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At the time, none of us, including myself, had devoted much study if
any to the complicated legal questions involved in the definition of
genocide. Indeed, our knowledge of the law of genocide rather faithfully
reflected the neglect into which the norm had fallen within the human
rights community. Yet faced with convincing evidence of mass killings of
Tutsi, accompanied by public incitement whose source could be traced to
the highest levels of the ruling oligarchy, the word ‘genocide’ sprung
inexorably to our lips. Rereading the definition in the 1948 Convention
on the Prevention and Punishment of the Crime of Genocide helped
confirm our conclusion. In a press release issued the day after our
departure from Rwanda, we spoke of genocide and warned of the abyss
into which the country was heading. The term seemed to fit. Our choice
of terminology may have been more intuitive than reasoned, but history
has shown how closely we came to the truth. Three months after our
mission, Special Rapporteur Bacre Waly Ndiaye visited Rwanda and
essentially endorsed our conclusions. He too noted that the attacks had
been directed against an ethnic group and that article II of the Genocide
Convention ‘might therefore be considered to apply’.3 In his 1996 review
of the history of the Rwandan genocide, Secretary-General Boutros
Boutros-Ghali took note of the significance of our report.4 Later,
members of the Security Council cited Ndiaye’s warning and noted that
‘hardly anyone paid any attention’ at the time.5

Four months after the Rwandan genocide, I returned to Rwanda as
part of an assistance mission to assess the needs of the legal system and,
more specifically, the requirements for prompt and effective prosecution
of those responsible for the crimes. Over the past five years, much of my
professional activity has been focused on how to bring the génocidaires
to book. I have been back to Rwanda many times since 1994 and
participated, as a consultant, in the drafting of legislation intended to
facilitate genocide prosecutions. The International Secretariat of
Amnesty International sent me to Rwanda in early 1997 to observe the
Karamira trial, the first major genocide prosecution under national law
in that country, or, for that matter, in any country, with the exception of
the Eichmann case. I have since attended many other trials of those

3 Report by Mr B. W. Ndiaye, Special Rapporteur, on his mission to Rwanda from 8 to 17
April 1993, E/CN.4/1994/7/Add.1 (11 August 1993), para. 79.

4 Boutros Boutros-Ghali, ‘Introduction’, in The United Nations and Rwanda, 1993–1996,
New York: United Nations Department of Public Information, 1996, pp. 1–111, at p. 20.

5 S/PV.4127 (14 April 2000), p. 5.
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charged with genocide, both within Rwanda and before the International
Criminal Tribunal for Rwanda, in Arusha, Tanzania, including the
Akayesu trial, the first international prosecution pursuant to the
Genocide Convention. I have also devoted much time to training a new
generation of Rwandan jurists, lecturing regularly on criminal law and on
the specific problems involved in genocide prosecutions as a visiting
professor at the law faculty of the Rwandan National University.
On 2 September 1998, I took a break from teaching the introductory
criminal law class to 140 eager young Rwandans, and we all spent the
morning listening attentively on the radio to Laïty Kama, president of the
International Criminal Tribunal for Rwanda, as he read the first inter-
national judgment convicting an individual of the crime of genocide.

But I have also spent many hours with genocide survivors, and I have
visited the melancholy memorials to the killings. The smell of the mass
graves cannot be forgotten and, like the imagined recollections of my
grandparents’ birthplace, it has its own contribution to what sometimes
may seem a rather dry and technical study of legal terms. There is more
passion in this work than may initially be apparent.

xii     
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