
Cambridge University Press & Assessment
978-1-009-44377-7 — Optimizing Public Interests through Competitive Tendering
Edited by Chris Jansen, Frank van Ommeren, Johan Wolswinkel, Sue Arrowsmith
Table of Contents
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

CONTENTS

List of Contributors xiii
Preface xv
Table of Cases xviii
List of Abbreviations xxvii

1 Optimising Public Interests through Competitive Tendering:
Connecting Limited Rights 1

 ,   

  

1.1 Connectivity in a Fragmented Landscape 1

1.1.1 A Fragmented Landscape 1

1.1.2 The Need for Connection 3

1.1.3 The Bridging Function of Competitive Tendering 5

1.2 Building Blocks for a Connecting Approach towards

Limited Rights 8

1.2.1 Different Avenues for Categorising Limited Rights 8

1.2.2 A Right-Oriented Approach: Types of

Limited Rights 10

1.2.3 Allocation and Competition 14

1.3 Optimising Public Interests: A Legal Perspective 16

1.3.1 A Wide Range of Public Interests 16

1.3.2 Towards a Strategic Triangle for Allocating

Limited Rights 18

1.3.2.1 Public Value 19

1.3.2.2 Legitimacy: A Legal Framework 22

1.3.2.3 Operational Capacity: Efficiency and

Effectiveness 22

1.3.3 Towards a Public Value Account in the Allocation

of Limited Rights? 24

1.4 Regulating Competitive Tendering: Dimensions

of Comparison 25

1.4.1 The Unique Stages of Competitive Tendering 25

1.4.2 The Interplay between EU Law and Domestic Law 27

1.4.3 Rule-Based and Principle-Based Regulation 28

v

www.cambridge.org/9781009443777
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-44377-7 — Optimizing Public Interests through Competitive Tendering
Edited by Chris Jansen, Frank van Ommeren, Johan Wolswinkel, Sue Arrowsmith
Table of Contents
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

1.5 Introducing the Book 29

1.5.1 A Transversal Research Project 29

1.5.2 Overarching Observations: Concept, Context

and Challenges 30

1.6 Concluding Remarks: Towards a ius distributiva commune? 33

  Characterising Limited Rights

2 Public Procurement 37

 

2.1 Introduction 37

2.2 The Concept of Public Procurement 41

2.3 An Overview of Public Interests in Public Procurement 45

2.3.1 Value for Money in Relation to the Commercial Aspects of

Acquiring the Goods, Works or Services (Commercial

Objectives) 49

2.3.2 Effective and Efficient Implementation of Industrial,

Social and Environmental Policy (Horizontal Policies or

‘Additional’ Policies) 52

2.3.3 Opening of Markets to Trade 56

2.3.4 Integrity 57

2.3.5 Equal Opportunities and Equal Treatment

for Suppliers 59

2.3.6 Fair Treatment 61

2.3.7 Accountability 61

2.3.8 Efficiency of the Process 62

2.3.9 Safeguarding Fundamental Rights 62

2.3.10 Transparency 63

2.4 Optimising Public Interests: Legal Choices and Assumptions 71

2.4.1 Competitive Tendering or Not? 71

2.4.1.1 The Rationale for Competitive Tendering as

a General Principle for Allocating Public

Procurement Contracts 71

2.4.1.2 The Legal Framework for Competitive Tendering

in the EU and Its Member States 73

2.4.1.3 Exceptions to Competitive Tendering 79

2.4.2 Balancing Interests through Competitive Tendering 80

2.4.2.1 Introduction 80

2.4.2.2 National Commercial Objectives and the EU’s

Objective of Opening Markets 81

2.4.2.3 Horizontal (Additional) Policy Objectives and the

Balance with Other Objectives 94

2.4.2.4 Efficiency of the Procurement Procedure 108

2.4.2.5 Balancing Interests in the Supplier

Remedies System 113

2.5 Concluding Remarks 119

vi 

www.cambridge.org/9781009443777
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-44377-7 — Optimizing Public Interests through Competitive Tendering
Edited by Chris Jansen, Frank van Ommeren, Johan Wolswinkel, Sue Arrowsmith
Table of Contents
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

3 Licensing 121

 

3.1 Introduction 121

3.2 The Concept of Licensing 122

3.3 An Overview of Public Interests 124

3.3.1 Inherent Needs 124

3.3.2 Output-Related Interests 126

3.3.2.1 Achieving Additional Policies 126

3.3.2.2 Value for Money 126

3.3.2.3 Opening of Markets (including

Promoting SMEs) 127

3.3.2.4 Safeguarding Fundamental Rights 127

3.3.2.5 Integrity 128

3.3.3 Process-Related Interests 128

3.3.3.1 Equal Treatment 128

3.3.3.2 Fair Treatment (in addition to Equal

Treatment) 128

3.3.3.3 Transparency 128

3.3.3.4 Accountability 129

3.3.3.5 Efficiency of the Process 129

3.4 Optimising Public Interests: Legal Choices and

Assumptions 129

3.4.1 The Multi-layered, Fragmented Legal Framework 129

3.4.1.1 The Legislative Framework at EU Level 131

3.4.1.2 The Constitutional Framework at EU Level 133

3.4.1.3 National Law 137

3.4.1.4 Principle-Based versus Rules-Based Regulation 138

3.4.2 Competitive Tendering, or Not? 140

3.4.2.1 Creating Scarcity 141

3.4.2.2 Setting the Course for Competitive Tendering:

Inviting Applications versus Direct Awards 144

3.4.3 Balancing Public Interests through

Competitive Tendering 148

3.4.3.1 Competitive Tendering: The

Procedural Dimension 148

3.4.3.2 Competitive Tendering: The

Substantive Dimension 151

3.4.4 Balancing Public Interests through

Non-competitive Tendering 161

3.5 Concluding Remarks 162

4 Subsidising 163

   

4.1 Introduction 163

4.2 The Concept of Subsidising 164

 vii

www.cambridge.org/9781009443777
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-44377-7 — Optimizing Public Interests through Competitive Tendering
Edited by Chris Jansen, Frank van Ommeren, Johan Wolswinkel, Sue Arrowsmith
Table of Contents
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

4.3 An Overview of Public Interests Concerning (Limited)

Financial Grants 167

4.4 Optimising Public Interests: Legal Choices and Assumptions 173

4.4.1 Introduction 173

4.4.2 Competitive Tendering or Not? 174

4.4.2.1 European Subsidies Awarded Directly by

the European Commission (Direct

Management) 175

4.4.2.2 European Subsidies Awarded by National

Authorities (Shared Management) 175

4.4.2.3 Subsidies Awarded by Domestic

Authorities 177

4.4.3 Balancing Public Interests through

Competitive Tendering 181

4.4.3.1 Balancing Public Interests through a

Beauty Contest 181

4.4.3.2 Balancing Public Interests through a First

Come, First Served Procedure, a Drawing

of Lots or a Proportional Division 187

4.4.4 Balancing Public Interests: Direct Award 189

4.5 Concluding Remarks 191

5 Government Sales and Privatisations 193

    

5.1 Introduction 193

5.1.1 Societal Relevance 193

5.1.2 Academic Relevance 197

5.2 The Concept of Government Sale 197

5.3 An Overview of Public Interests 199

5.3.1 Output-Related Interests 199

5.3.2 Process-Related Interests 203

5.3.2.1 Sale of Land or Individual

Assets 204

5.3.2.2 Privatisation Processes 205

5.4 Optimising Public Interests: Legal Choices and

Assumptions 206

5.4.1 Introduction 206

5.4.2 Competitive Tendering or Not? 215

5.4.2.1 Sales of Land, Buildings or Other Assets 216

5.4.2.2 Privatisation Processes 231

5.4.3 Balancing Public Interests 243

5.4.3.1 Through Competitive Tendering 244

5.4.3.2 Through Non-competitive Tendering 249

5.5 Concluding Remarks 252

viii 

www.cambridge.org/9781009443777
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-44377-7 — Optimizing Public Interests through Competitive Tendering
Edited by Chris Jansen, Frank van Ommeren, Johan Wolswinkel, Sue Arrowsmith
Table of Contents
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

  Connecting Limited Rights

6 Limited Rights: Scope of Application 257

     

6.1 Introduction 257

6.2 Substantive Relationship between the Listed

Limited Rights 259

6.2.1 Introduction 259

6.2.1.1 General Remarks 259

6.2.1.2 A Specific Note on Public Procurement 261

6.2.2 Public Contract 262

6.2.2.1 Definition and Characteristics 262

6.2.2.2 Regulation 265

6.2.3 Concession 266

6.2.3.1 Definition and Characteristics 266

6.2.3.2 Regulation 269

6.2.4 Sale of Assets 271

6.2.4.1 Definition and Characteristics 271

6.2.4.2 Regulation 274

6.2.5 Subsidies 275

6.2.5.1 Definition and Characteristics 275

6.2.5.2 Regulation 278

6.2.6 Licences 279

6.2.6.1 Definition and Characteristics 279

6.2.6.2 Regulation 283

6.3 The Development of a Common Regime from

the Nature and Characteristics of the Limited Rights under

Discussion? 283

6.4 Concluding Remarks 289

7 Balancing Public Interests through Limitation,
Allocation and Execution of Limited Rights 291

 

7.1 Introduction 291

7.2 Interdependencies between Public Interests 293

7.2.1 Many Interdependencies 293

7.2.2 Value for Money as an Inherent Need? 295

7.2.3 Positioning Additional Policies 297

7.2.4 Opening of Markets as an Additional (EU) Policy? 298

7.2.5 Explaining the Differences: Beyond Allocation 301

7.3 A Three-Stage Process 302

7.3.1 Limitation 302

7.3.2 Allocation 307

7.3.3 Execution 312

 ix

www.cambridge.org/9781009443777
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-44377-7 — Optimizing Public Interests through Competitive Tendering
Edited by Chris Jansen, Frank van Ommeren, Johan Wolswinkel, Sue Arrowsmith
Table of Contents
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

7.4 Connecting the Stages 314

7.4.1 Limitation and Allocation 314

7.4.2 Allocation and Execution 318

7.5 Concluding Remarks: In Isolation or Conjunction 320

8 European Union Law and Granting Limited Rights
to Provide Services of General Interest: What Role for
National Law? 323

   

8.1 Introduction 323

8.2 The Scope of EU Internal Market and Competition Law 326

8.3 The Obligations Resting with the Member States with Regard

to SGEIs 331

8.3.1 Regulatory Requirements in Relation to EU Internal

Market and Competition Law 333

8.3.2 Access to Limited Rights in EU Internal Market and

Competition Law 336

8.3.2.1 The Creation and Award of Limited Rights to

Provide SGEIs 337

8.3.2.2 Financial Grants and EU State Aid Law 342

8.4 Derogations from the Obligations of EU Internal Market and

Competition Law 344

8.4.1 Justifying Regulatory Requirements 344

8.4.2 Justifying Restrictions of the Access to Limited Rights in EU

Internal Market and Competition Law 346

8.4.2.1 Justifying Creation and Award of Limited Rights to

Provide SGEIs 346

8.4.2.2 Justifying Giving Financial Grants 352

8.5 Conclusions 354

9 The Transparent Allocation of Limited Rights: What Types of
Transparency Promote Public Interests? 357

 

9.1 Introduction 357

9.2 Transparency Obligations 359

9.2.1 Transparency about the Decision to Create a Right 359

9.2.2 Transparency about the Decision to Create Scarcity 360

9.2.3 Transparency about the Availability of the Opportunity to

Acquire a Limited Right 361

9.2.4 Existence of Rules Governing the Allocation Procedure (Notions

of Rule-Based Governance) 362

9.2.5 Transparency about the Rules Governing the

Allocation Procedure 364

9.2.6 Transparency about Selection and Allocation Decisions 364

x 

www.cambridge.org/9781009443777
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-44377-7 — Optimizing Public Interests through Competitive Tendering
Edited by Chris Jansen, Frank van Ommeren, Johan Wolswinkel, Sue Arrowsmith
Table of Contents
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

9.3 What Is Transparency? 364

9.3.1 Types of Transparency 365

9.3.2 Helping Economic Operators to Optimize

Their Decisions 367

9.3.3 Helping Economic Operators Monitor the Behaviour of

Public Authorities 368

9.4 Transparency’s Contribution to Achieving Public Interests 368

9.4.1 Transparency as a Public Interest? 369

9.4.2 Process-Related Interests 370

9.4.2.1 Transparency’s Contribution to Efficiency 371

9.4.2.2 Transparency’s Contribution to Equal Treatment’s

Contribution to Efficiency 372

9.4.2.3 Transparency’s Contribution to

Fair Treatment 373

9.4.3 Inherent Need 373

9.4.4 Output-Related Interests 374

9.4.4.1 Value for Money and Additional Policies 374

9.4.4.2 Opening of Markets 376

9.4.4.3 Safeguarding Fundamental Rights 377

9.4.4.4 Integrity 379

9.5 Discussion 381

9.5.1 On the Alignment of Public and Private Interests 382

9.5.2 Striking the Balance: On Optimizing

Public Interests 385

10 Regulating Competitive Tendering of Limited Rights:
Principle-Based, Rule-Based and
Integrated Approaches 389

 ,      

10.1 Introduction 389

10.2 Principle-Based and Rule-Based Systems: General Features

and Distinctions 392

10.2.1 Introduction 392

10.2.2 What Makes a Regulation Principle-Based or

Rule-Based? 392

10.2.3 Why Do Legislators Opt for a Principle-Based or Rule-Based

System? 394

10.3 Public Procurement 396

10.3.1 Introduction 396

10.3.2 What Decisions Are Typically Made during a Competitive

Public Procurement Process? 397

10.3.3 EU Law Restrictions on Levels of Discretion: What Do They

Relate to (and What Not)? 398

10.3.4 Restricting Discretion: Principle-Based, Rule-Based or

Integrated Approach? 399

 xi

www.cambridge.org/9781009443777
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-44377-7 — Optimizing Public Interests through Competitive Tendering
Edited by Chris Jansen, Frank van Ommeren, Johan Wolswinkel, Sue Arrowsmith
Table of Contents
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

10.3.5 Why Has the EU Legislator Opted for an Integrated

Approach? 403

10.3.6 What Is the Impact of the Integrated Approach on

Procurement Objectives? 405

10.4 Licences, Subsidies and Government Property 408

10.4.1 Introduction 408

10.4.2 Structure of the Competitive Allocation Process 410

10.4.3 EU Legal Framework 412

10.4.4 Rationale of EU Law Restrictions on Discretion 415

10.4.5 Restricting Levels of Discretion: Principle-Based,

Rule-Based or Integrated Approach? 416

10.5 Integrated Reflections from the Perspective of the Regulation of

Public Procurement 418

10.6 Concluding Remarks 421

xii 

www.cambridge.org/9781009443777
www.cambridge.org

