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PREFACE

Whenever the number of applicants exceeds the number of government
rights – licenses, subsidies, contracts, and so on – available for grant,
these rights are limited. A fundamental and returning issue here is to what
extent governments are required to apply some form of competitive
tendering to allocate these limited rights. In addressing this issue, it is
key to acknowledge that governments are expected to act in the public
interest. The public interest, however, is not a monolith, but covers many,
sometimes conflicting public interests. Therefore, this edited volume puts
central the question of how governments can pursue these different public
interests when resorting to competitive tendering, or refraining therefrom.

To answer this central question, this edited volume aims at bringing
together four different types of limited rights: public (procurement) con-
tracts, licenses, subsidies and government sales. The fundamental and
innovative challenge is to investigate whether and to what extent these
different types of limited rights are subject to similar ‘allocation rules’.

It is striking that each of these rights has been subject to detailed
analysis within its own subdiscipline, both in legal scholarship and in
legal practice. However, the indispensable exercise of cross-fertilisation
between these different types of limited rights is lacking. This edited
volume overcomes this compartmentalisation of limited rights by
adopting a unique approach of bringing together experts from these
different subfields and starting a conversation between them.

This edited volume is the final result of two international expert
meetings organised in 2018 and 2019 to foster the exchange of ideas
and insights between experts from different subfields and jurisdictions.
Both expert meetings were hosted by the Centre for Public Contract Law
and Governance at the Faculty of Law of Vrije Universiteit Amsterdam.
While the first expert meeting welcomed a wide range of participants
from different (European) jurisdictions, the second expert meeting had a
more focused approach in which only the authors of this edited volume
participated. We are very grateful to the participants of both expert
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meetings for sharing their inspiring thoughts with others. Without any
doubt, this very diverse and thought-provoking input has been vital in
realising this edited volume.

It should come as no surprise that the initiative for this edited volume
can be traced to the Netherlands. The Dutch legal system has turned out
to be very adaptive and flexible in moving between domestic and EU law
and between public law and private law when settling legal issues on the
allocation of limited rights by governments. Moreover, the Centre for
Public Contract Law and Governance has established a strong track
record in conducting ‘bridging’ research on the allocation of different
limited rights for almost two decades.

In particular, this edited volume builds on the book project Scarcity
and the State: The Allocation of Limited Rights by the Administration
(2016), which gave the first impetus to a Europe-wide exploration of
building blocks for a consistent and general legal theory on the allocation
of limited rights by governments.1

The edited volume that we present here has been realised in different
stages. Based on the input that we received during both expert meetings, we
have drafted a questionnaire for the authorswhohave contributed to Part I of
this volume, which aims at characterising four different types of limited
rights in a similar and therefore comparable way. Thanks to their willingness
to follow this uniform format, the chapters in Part I have a similar structure.
Next, we have asked the authors of Part II of this volume to connect these
different limited rights on a various number of topics, after having con-
sidered the draft chapters of Part I. Following an iterative process, the authors
of both parts have been enabled to clarify and elaborate upon remaining
issues that were deemed crucial for the comparison between different kinds
of limited rights. The chapters were finalised in spring 2023.

It goes without saying that we are indebted to the different authors for
their willingness to participate in this phased and therefore lengthy
process. We are indebted to them even more because of their excellent
and highly valuable contributions. This holds in particular for Sue
Arrowsmith. The larger size of her contribution to this volume and her

1 Paul Adriaanse, Frank van Ommeren, Willemien den Ouden and Johan Wolswinkel
(eds.), Scarcity and the State I: The Allocation of Limited Rights by the Administration
(Cambridge: Intersentia, 2016); Paul Adriaanse, Frank van Ommeren, Willemien den
Ouden and Johan Wolswinkel (eds.), Scarcity and the State II: Member State Reports on
Gambling Licences, Radio Frequencies and CO2 Emission Permits (Cambridge: Intersentia,
2016).
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being mentioned as co-editor on the cover is justified thanks to her great
efforts during the expert meetings in paving the way and providing the
structure for the comparison of different limited rights.

Finally, we would like to thank our student assistants Anne van
Leeuwen, Michelle Rijnen and Terēze Tiesniece for their indispensable
support in realising and finalising this edited volume.

Chris Jansen

Frank van Ommeren

Johan Wolswinkel
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5.4.1, 7.3.1

Joined Cases C-105/12 to C-107/12 Staat der Nederlanden v. Essent and others [2013]

ECLI:EU:C:2013:677 | 5.4.1, 7.3.1
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Case C-113/13 Azienda sanitaria locale n. 5 ‘Spezzino’ and Others v. San Lorenzo Soc.

coop. Sociale and Croce Verde Cogema cooperativa sociale Onlus [2014] ECLI:EU:

C:2014:2440 | 3.4.2, 3.4.4, 8.4.2, 8.5

Case C-549/13 Bundesdruckerei [2014] ECLI:EU:C:2014:2235 | 3.4.3

Case C-42/13 Cartiera dell’Adda [2014] ECLI:EU:C:2014:2345 | 3.4.3

Case C-358/12 Consorzio Stabile Libor Lavori Pubblici [2014] ECLI:EU:C:2014:2063 |

3.4.3

Case C-156/13 Digibet Ltd [2014] ECLI:EU:C:2014:1756 | 3.4.3

Case C-562/12 Liivimaa Lihaveis MTÜ v. Eesti-Läti [2014] ECLI:EU:C:2014:2229 | 4.3

Case C-390/12 Pfleger et al. [2014] ECLI:EU:C:2014:281 | 3.4.1, 3.4.2

Joined Cases C-533/12 P and C-536/12 SNCM and France v. CFF [2014] ECLI:EU:

C:2014:2142 | 5.4.2

Case C-475/12 UPC [2014] ECLI:EU:C:2014:285 | 8.3

Case C-67/14 Alimanovic [2015] ECLI:EU:C:2015:597 | 8.2

Case C-39/14 BVVG [2015] ECLI:EU:C:2015:470 | 5.4.2, 7.3.2

Case C-203/14 Consorci Sanitari del Maresme v. Corporació de Salut del Maresme i la

Selva [2015] ECLI:EU:C:2015:445 | 2.4.1, 2.4.2

Case C-518/13 Eventech Ltd v. The Parking Adjudicator [2015] ECLI:EU:C:2015:9 |

7.2.4

Case C-293/14 Hiebler [2015] ECLI:EU:C:2015:843 | 8.4.1

Case C-61/14 Orizzonte Salute – Studio Infermieristico Associato v. Azienda Pubblica di

Servizi alla persona San Valentino – Città di Levico Terme [2015] ECLI:EU:

C:2015:655 | 2.4.2

Case C-593/13 Rina Services [2015] ECLI:EU:C:2015:399 | 8.3.1

Case C-333/14 Scotch Whiskey Association [2015] ECLI:EU:C:2015:845 | 8.4.1

Case C-463/13 Stanley International Betting Ltd and Stanleybet Malta Ltd v. Ministero

dell’Economia e delle Finanze and Agenzia delle Dogane e dei Monopoli di Stato

[2015] ECLI:EU:C:2015:25 | 3.4.1, 3.4.3

Joined Cases C-340/14 and C-341/14 Trijber and Harmsen [2015] ECLI:EU:C:2015:641

| 8.3.2

Case C-201/15 AGET Iraklis [2016] EU:C:2016:972 | 5.4.1

Case C-50/14 CASTA [2016] ECLI:EU:C:2016:56 | 8.2, 8.4.2, 8.2

Case C-171/15 Connexxion Taxi Services v. Netherlands [2016] ECLI:EU:C:2016:948 |

10.3.4

Case C-225/15 Criminal proceedings against Domenico Politanò [2016] ECLI:EU:

C:2016:645 | 3.4.3, 6.2.3, 6.2.6

Case C-148/15 Deutsche Parkinson Vereinigung [2016] ECLI:EU:C:2016:776 | 8.4.1

Case C-410/14 Dr. Falk Pharma GmbH v. DAK-Gesundheit [2016] ECLI:EU:

C:2016:399 | 1.1.1, 1.2.1, 2.2, 6.2.2, 7.3.1

Case C-549/14 Finn Frogne A/S v. Rigspolitiet ved Center for Beredskabskommunikation

[2016] ECLI:EU:C:2016:634 | 2.4.2

Case C-336/14 Ince [2016] ECLI:EU:C:2016:72 | 3.4.2
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Case C-324/14 Partner Apelski Dariusz v. Zarząd Oczyszczania Miastai [2016] ECLI:

EU:C:2016:214 | 2.4.2

Joined Cases C 458/14 and C 67/15 Promoimpresa srl and Others v. Consorzio dei

comuni della Sponda Bresciana del Lago di Garda e del Lago di Idro and Others

[2016] ECLI:EU:C:2016:558 | 1.1.2, 3.2. 3.4.1, 3.4.2, 3.4.3, 6.2.6, 8.3, 8.3.2, 8.4.2, 9.4.4

Case C-434/15 Asociación Profesional Elite Taxi [2017] ECLI: EU:C:2017:981 | 3.4.1

Case C-560/15 Europa Way and Persidera [2017] ECLI:EU:C:2017:593 | 3.4.2, 3.4.3

Case C-342/15 Piringer [2017] ECLI:EU:C:2017:196 | 3.4.1

Case C-49/16 Unibet International Ltd v. Nemzeti Adó- és Vámhivatal Központi

Hivatala [2017] ECLI:EU:C:2017:491 | 3.4.2, 3.4.3, 7.4.1, 9.2.4

Joined Cases C-360/15 and C-31/16 College van Burgemeester en Wethouders van de

gemeente Amersfoort v. X BV and Visser Vastgoed Beleggingen BV v. Raad van de

gemeente Appingedam [2018] ECLI:EU:C:2018:44 | 1.4.2, 3.4.1, 8.3.1, 9.4.4, 9.5.2

Case C-579/16 P Commission v. FIH Holding and FIH Erhvervsbank [2018] EU:

C:2018:159 | 5.4.1

Case C-171/17 European Commission v. Hungary [2018] ECLI:EU:C:2018:881 | 8.3.1

Case C-9/17 Maria Tirkkonen [2018] ECLI:EU:C:2018:142 | 1.1.1, 2.2, 6.2.2, 7.3.1

Case C-606/17 IBA Molecular Italy v. Azienda [2018] ECLI:EU:C:2018:843 | 4.2, 6.2.5

Case C 413/17 ‘Roche Lietuva’ UAB [2018] ECLI:EU:C:2018:865 | 2.3

Case C-14/17 VAR Srl and Azienda Trasporti Milanesi SpA (ATM) v. Iveco Orecchia

SpA [2018] ECLI:EU:C:2018:568 | 2.4.2

Case C-127/16 P SNCF Mobilités v. Commission [2018] EU:C:2018:165 | 5.3.1, 5.4.1,

5.4.2

Case C-3/17 Sporting Odds Ltd v. Nemzeti Adó- és Vámhivatal Központi Irányítása

[2018] EU:C:2018:130 | 3.4.3, 7.4.1

Case C-540/16 Spika et al. [2018] ECLI:EU:C:2018:565 | 3.4.1, 3.4.3, 9.4.4

Case C-375/17 Stanley International Betting and Stanleybet Malta [2018] ECLI:EU:

C:2018:1026 | 3.4.2, 3.4.3

Joined Cases C 360/15 and C 31/16 X [2018] ECLI:EU:C:2018:44 | 3.4.1

Case C-563/17 Associação Peço a Palavra and Others [2019] EU:C:2019:144 | 5.4.1

Case C-377/17 Commission v. Germany [2019] ECLI:EU:C:2019:562 | 3.4.1

Case C-393/17 Kirschstein [2019] ECLI:EU:C:2019:593 | 8.2

Case C-545/17 Mariusz Pawlak v. Prezes Kasy Rolniczego Ubezpieczenia Społecznego

[2019] ECLI:EU:C:2019:260 | 1.2.1, 8.1

Joined Cases C-724/18 and C-727/18 Cali Apartments [2020] ECLI:EU:C:2020:743 |

3.4.1, 8.4.1

Case C-66/18 The Hungarian Law on higher education [2020] ECLI:EU:C:2020:792 |

8.2

Case C-298/18 Reiner Grafe and Jürgen Pohle v. Südbrandenburger Nahverkehrs GmbH

and OSL Bus GmbH [2020] ECLI:EU:C:2020:121 | 1.2.1

Case C-429/19 Remondis GmbH v. Abfallzweckverband Rhein-Mosel-Eifel [2020] ECLI:

EU:C:2020:436 | 6.2.2
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Case C-62/19 Star Taxi App [2020] ECLI:EU:C:2020:980 | 3.4.1

Joined Cases C-262/18 and C-271/18 SZP/VZP [2020] ECLI:EU:C:2020:450 | 8.2

Case C-325/20 BEMH [2021] ECLI:EU:C:2021:611 | 8.3.1

Case C-647/19 P Ja zum Nürburgring eV [2021] ECLI:EU:C:2021:666 | 5.4.2

Case C-231/20 MT [2021] ECLI:EU:C:2021 | 8.4.1

Case C-665/19 P Nexovation Inc. [2021] ECLI:EU:C:2021:667 | 5.4.2

Joined Cases C-434/19 and C-435/19 Poste Italiane [2021] ECLI:EU:C:2021:162 | 8.4.2

Joined Cases C-721/19 and C-722/19 Sisal [2021] ECLI:EU:C:2021:672 | 8.3.2

Case C-436/20 ASADE [2022] ECLI:EU:C:2022:559 | 7.3.1, 8.2, 8.3.2

Case C-719/20 Commission of the European Communities v. Republic of Austria [2022]

ECLI:EU:C:2022:372 | 6.2.2

Case C 391/20 Cilevičs and Others [2022] EU:C:2022:638 | 7.3.2

Case C-179/20 Fondul Proprietatea [2022] ECLI:EU:C:2022:58 | 8.3.2

Case C 50/21 Prestige and Limousine [2022] ECLI:EU:C:2022:997 | 7.3.1

Case C-261/20 Thelen Technopark Berlin [2022] ECLI:EU:C:2022:33 | 8.2

Case C 492/21 Casa Regina Apostolorum [2023] ECLI:EU:C:2023:354 | 8.2

Case C-292/21 CNAE [2023] ECLI:EU:C:2023:32 | 8.4.1

General Court of the European Union

Case T-203/96 Embassy Limousines [1998] ECR II-4239 | 3.4.3

Case T-14/96 Bretagne Angleterre Irlande (BAI) v. Commission of the European

Communities [1999] ECR II-139, ECLI:EU:T:1999:12 | 2.4.1, 2.4.2

Joined Cases T-191/96 and T-106/97 CAS Succhi di Frutta [1999] ECR II-3181 |

3.4.3

Joined Cases T-298/97, T-312/97 etc. Alzetta [2000] ECLI:EU:T:2000:151 | 5.4.1

Case T-89/07 VIP Car Solutions [2009] ECR II-1403 | 3.4.3

Case T-258/06 Federal Republic of Germany v. European Commission [2010] ECLI:EU:

T:2010:214 | 2.4.1

Case T-366/00 Scott v. Commission [2010] ECR II-797 | 5.4.2

Case T-461/08 Evropaïki Dynamiki v. EIB [2011] ECR II-6367 | 3.4.3

Case T-297/05 IPK International v. Commission [2011] ECR II-01859, ECLI:EU:

T:2011:185 | 4.3, 4.4.3, 8.3.2, 10.4.3

Case T-565/08 Corsica Ferries France [2012] ECLI:EU:T:2012:415 | 5.4.2

Joined Cases T-268/08 and T-281/08 Land Burgenland and Austria v. Commission

[2012] ECLI:EU:T:2012:90 | 5.4.2

Case T-123/09 Ryanair v. Commission [2012] ECLI:EU:T:2012:164 | 5.4.3

Case T-274/01 Valmont v. Commission [2012] ECR II-3145 | 5.4.1

Case T-319/11 ABN Amro Group NV [2014] ECLI:EU:T:2014:186 | 5.4.2

Case T-488/11 Sarc v. Commission [2014] ECLI:EU:T:2014:497 | 5.4.2

Case T-28/16 Germany v. Commission [2017] ECLI:EU:T:2017:242 | 4.4.2, 7.3.2

Case T-356/15 Republic of Austria v. European Co [2018] ECLI:EU:T:2018:439 | 5.4.1
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