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Introduction

One of the greatest and best-known debates in ancient Greece is the so-
called nomos-phusis debate that has its origins in the fifth century BCE."
As a first approximation, this debate is a precursor of the modern, perhaps
more familiar nature-nurture debate, which deals with the issue of which
features in human beings are genetically and which are culturally deter-
mined. The verb “nomizo” in Greek means to think, believe, or practice.
Consequently, things thought, believed, or practiced by human beings are
in this debate said to be “by convention” (nomdi). Likewise, “nomoi” are
“culturally determined” human conventions, customs, or laws. “Phusis,” by
contrast, is usually translated as “nature,” in the sense of an essential and
permanent entity, and so what is “by nature (phusei)” is the opposite of
what is by convention.

It would be a mistake, though, to leave it at this characterization of the
nomos-phusis debate since it oversimplifies what is really at stake. The
reason is that the words “nomos” and “phusis” were used in a variety of
different ways in different contexts in the Classical and Hellenistic periods.
For instance, they were used in regard to such different subject matters as
language, perception, or cultural norms as discussions in Plato’s Crazylus
and Theaetetus or Herodotus’ Histories 111.38 make clear. In these contexts,
the pair nomos/phusis can be fittingly translated by the pairs prescriptive/
descriptive, appearance/reality, artificial/natural, or contingent-accidental/
necessary, since the terms are respectively used to draw normative, epi-
stemological, ontological, and modal distinctions.” This makes it difficulc

* See above all Heinimann 1945; Pohlenz 1953; Guthrie 2003 [1971], 55-134; Kerferd 1981,
111-30; and McKirahan 2010, 405-26.

* McKirahan 2010, 407. The debate on justice includes normative, epistemological, and ontological
aspects that are not always neatly distinguished. This plurality of aspects is also on display in third-
century BCE Epicurean Polystratus’ treatise On Irrational Contempt for Common Conceptions (cols.
XXI.17-XXIX.1 Indelli), which we will examine in the following chapters.
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2 Introduction

to distill one single issue that the nomos-phusis debate is about and so to
characterize the debate as a whole accurately.

In regard to justice, the nomos-phusis debate is particularly interesting
and rich, as many thinkers weighed in on the question of whether justice is
natural or artificial, that is, exists as part of the fabric of the world or was
only created by human beings. The debate is especially clearly on display
in Plato’s (428/7—348/7 BCE) Republic, where not only the conventional
nomos view of justice is vividly canvassed but also the rivaling
phusis account.

After hot-headed Thrasymachus has been dismissed in book I, Glaucon
steps to the fore. The fictional incarnation of Plato’s brother, as the Devil’s
advocate, challenges Socrates, the main speaker of the dialogue and — on
the most common reading — spokesperson for Plato, with an account of
justice that can be said to be a prototype of the romos view:

TTegukévan y&p 37 paoy TO pév &dikelv &yaBov, 16 8¢ &Bikeiobon koo,
TAfov1 B¢ Kok UTrepPdMew TO &dikeiobon # &yaBd TO &dixelv, SHoT
¢medav dAANAous &Bikdol Te Kal GBIKOVTOL Kol AUPOTEPWY YeUWVTAL,
Tols YN Buvauévols TO uév EékeeUyeww TO B¢ oipelv Sokel AuoiTeleiv
ouvBéoBon &AAMAols unT &Sikelv AT &dikeloBorr kol EvTelfev 87
dpSacBon vopous TifeoBon kal ouvBfkas auTdv, kal dvopdoon TO UTd
ToU vépou EmiTayua vopudy Te kal Sikotov: kad glven 81 TadTtny yéveoliv
Te kol oUclav BikatooUvns, ueTalU oUcav ToU uév &ploTou &vtos, é&v
&3y pn 18 dikny, Tol &8¢ kakioTou, é&v &dikoUuevos Tiuwpeiofa
&SUvaTos 7T TO Bt Sikauov v péow v ToUuTwy ppoTépwy &yomdodal
oly s &yofdy, AN s &ppwoTia ToU &Bikelv Tipwpevov' &mwel TdV
Suvduevov aUTd TolEly kol s dAnddds Evdpa ol &v évi TroTe cuvBéofon
TO pnTe &Bikelv pnTe &BikeloBon podveobor y&p &v. f) ptv olv & euois
SikaooUvns, G ZdkpaTes, aUTn Te Kal TolaUTn, kol € dv Tépuke TolalTa,
@s 6 AoYyos.

They say that to do injustice is naturally good and to suffer injustice bad,
but that the badness of suffering it so far exceeds the goodness of doing it
that those who have done and suffered injustice and tasted both, but who
lack the power to do it and avoid suffering it, decide that it is profitable to
come to an agreement with each other neither to do injustice nor to suffer
it. As a result, they begin to make laws and agreements with one another,
and what the law commands they call lawful and just. This, they say, is the
origin and essence of justice. It is intermediate between the best and the
worst. The best is to do injustice without paying the penalty; the worst is to
suffer it without being able to take revenge. Justice is a mean between these
two extremes. People value it not as a good but because they are too weak to
do injustice with impunity. Someone who has the power to do this,
however, and is a true man would not make an agreement with anyone
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Introduction 3

not to do injustice in order not to suffer it. For him that would be madness.
This is the nature of justice, according to the argument, Socrates, and these
are its natural origins.’

What makes the account that Glaucon outlines a 7omos account is that
justice is explicitly described as the result of an agreement (sunthékeé) and so
said to exist only because the agreement exists. Put differently, the account
that Glaucon advances emphasizes the completely conventional or artificial
nature of justice, that is, that justice is the product of people having
weighed advantages and disadvantages of being just at a certain point in
time and having determined what is just as a kind of compromise between
two undesirable extremes, the goodness of doing injustices and the badness
of suffering them. In short, the account that Glaucon proposes prima facie
amounts to a kind of social contract theory, a doctrine that is typically
associated with early modern authors such as Thomas Hobbes and John
Locke, among others.*

The obvious follow-up to such a conception of justice is to further
probe the proponent of such a doctrine as to whether there are situations
in which it is really better to be unjust rather than to be just. After all, if
justice is merely conventional, as on the nomos view, it seems to follow that
if the circumstances change (and one might not suffer the badness of
suffering injustice), it may be better not to perform actions that had been
previously agreed upon as just. The famous Ring of Gyges story that
Glaucon relates shortly after the passage quoted above precisely addresses
this issue:’ a shepherd finds a ring that gives him the power to become
invisible. This allows him to commit whatever deeds he wishes without
being noticed and held accountable by his fellow human beings. Thus, in
such a situation, does an agent have reasons to be just? And again: Is it
better for him to be just rather than to be unjust? It seems that the
conventional account of justice will simply claim that agents do not always
have to be just as it is unclear that this would bring the agent more
advantages than can be obtained by committing injustices. This is even
more the case insofar as there is no robust virtue of justice on this view that
could guarantee just behavior in the absence of the agreements that
determine what is just.

? Plato, Republic I1.358e—359b. Trans. Grube, modified.

* On social contract theory in antiquity, see Kaerst 1909; Guthrie 2003 [1971]: 135—47; Kahn 1981;
Miiller 1985; and Sprute 1989. On the history of social contract theory in general, see Gough 1957.

> Plato, Republic 359c—360d. See Appendix B on how the Epicureans engage with this
thought experiment.
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4 Introduction

Unfortunately, Glaucon does not name the source for the account of
justice he advances, but there is some evidence that similar views were held
among Pre-Socratic thinkers and Sophists.® Antiphon (fifth century BCE),
in particular, defends a position that in some ways resembles the account
Glaucon outlines, although Antiphon’s view is less radical insofar as he
claims only that the /zws (not justice) are the products of agreements in
light of what is beneficial:”

Awxafioc]tvn [& oU]v T& THis TdAews voupa, [8v fi] &v oM[Ted]nTad TIS,
pt) [roploPadve. xpént &v olv &vBpwtros pdhioTa Eautédt Eupele]pdvTeos
Sikaio[o]Uvm, & peTd piv popTUpwv ToUs véuous peyddous &yol,
povouuevos 8¢ papTUpwy T& Tiis QUOEWs T& p&v yd&p TRV vopwy
[miBleTa, T& B¢ [Tfis] QuUotws &[vaylkaiar kol T& [utv] TV vé[uw]v
Sporoyn[BévTla o0 eUv[Ta foTily, T& 8 [Tfis @Uolews [pUvTar oUY]
Sporoynd[é]vta [[o]ux [o]poroynBevtal]l. T& olv vopua TapaBaivey é&v
A&BN1 Tous dporoynoavTas Kol aioxuvng kal {nuios &THAAakTar ur Aabov
& ol Tédv B¢ Tfjl pUoEl EuppUTwWY 24V T1 TTopd TO SuvaTdv PrédnTat, 24V Te
méavTas dvBpatous A&BnL, oUdéy EAaTTov TO KaKOY, &V Te TTAVTES 18Wo1v,
oUdty peilov oU yop Bi&k 8dEav PA&TTTETOL, dAAK 817 dAfyBetaw.

So justice is not to transgress the laws of the city in which one is a citizen.
Thus a man would use justice in a way most advantageous to himself, if, in
the presence of witnesses, he held the laws in esteem, whereas when he was
alone, he valued the works of nature. For the works of law are fictitious,
whereas those of nature are necessary; and the works of law, being conven-
tional are not natural while those of nature, being natural, are not conven-
tional. Thus one who transgresses the laws, if he eludes those who agree on
them, also escapes shame and punishment, but if not, he does not. But if he
undertakes to violate what is possible of things innate in nature, even if he
eludes all men, the evil that results is no less; even if all observe, it is no
more. For he is harmed, not because of opinion, but in truth.®

In this passage, Antiphon also maintains that the /zws can be broken if
they no longer serve their purpose. On a nomos account then, one might
say that it is not only not always better to be just, but it is also not always
better to obey the law. As a result, it is perhaps hardly surprising that the
defenders of a conventional account, like Antiphon, were seen as

¢ For some discussion, see Horkey 2021.

7 Since justice is not a product of an agreement for Antiphon, Guthrie 2003 [1971], 107-13, describes
Antiphon as a defender of phusis.

8 DK 80 B 44 (= POxy. XI 1364). Trans. Graham, modified.
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advancing ideas that are corrosive to the foundations of morality and of the
political community as such.’

In short, we can sum up the conventional theory of justice by the three
claims that were just discussed:

(1) Justice is the result of a convention of some kind.

(2) It is not always better to be just than to be unjust (and there is no
robust virtue of justice).

(3) It is not always better to obey the laws than not to obey them.

Now, as is well known, Socrates offers a detailed response to Glaucon in
the Republic, one meant to rebut the conventional account of justice.”
This account is a version of the phusis or nature account of justice. Recall
that on the conventional view, justice arises only through the agreements
that people make, and that prior to these agreements, there is simply no
justice. Against this, the response of the Republic insists that, from a
metaethical perspective, there are not only sensible particulars of justice
but also a Form of justice."” What Forms precisely are, of course, is a
matter of great debate in scholarship, but for present purposes, it is perhaps
sufficient to note that they are the most real constituents of the world."*
Furthermore, in contrast to the particular objects of the sensible world,
they do not experience change."’ This latter feature is especially important
because it also means that Forms do not come into existence and go out of
existence. Instead, they are stable models, according to which particular
things, which partake in them, come to be.'* Accordingly, Socrates coun-
ters the conventional account’s first claim that justice is conventional by
insisting that there is a Form of justice and that this Form is not a product
of what people have agreed on contingently at a certain point in time.

In regard to the second claim of the conventional account, according to
which agents are not always required to be just and there is no virtue of
justice, Socrates famously proposes the analogy between a city-state and an
individual as a heuristic device, since there is a continuity between the
justice of a city-state and justice of an individual, on his view. Socrates

©

See also the accounts of the law in the sophists Thrasymachus and Callicles in Plato’s Republic and
Gorgias. These accounts advance a similar conception of laws as Antiphon does. For Thrasymachus
and Callicles, the laws are either artificial constraints or merely instruments of the powerful to
receive what they are owed.

Discussions of the main argument of the Republic are, for instance, found in White 1979; Annas
1981; Kraut 1992; and Pappas 1995.

See, for instance, Plato, Republic V.479e. > Plato, Phaedrus 247c.

See, for instance, Plato, Republic V.479¢ and Symposium 211b.

On participation, see, for instance, Plato, Phaedo 74a—~75b and 100c—e.
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6 Introduction

suggests that the interlocutors should investigate justice in an imaginary
city-state (polis) first because it is easier to spot there. Building the
imaginary city-state, the interlocutors quickly decide that three classes
are needed to create a well-functioning whole: a ruling-political class (the
guardians), a ruling-policing class (the auxiliaries), and a product-
manufacturing class (the artisans). And drawing on what later becomes
the standard list of four virtues (wisdom, courage, temperance, and just-
ice), Socrates sets out to identify justice as the virtue that all citizens ought
to possess individually to make the state function: every class of citizens has
a clearly delineated scope of work and should perform this work and not
perform the work in the scope of another class. On the level of the city-
state, then, according to the argument of the Republic, it is an injustice if a
cobbler, an artisan, performs the work of a politician, a member of the
ruling-political class, or if a soldier, a member of the auxiliary class, is made
to perform the functions of a member of the product-producing class, say,
a baker. This will lead to turmoil and stasis in the city-state.

Having identified justice in the city-state, Socrates and his interlocutors
turn to the human soul. Socrates argues for its tripartite structure, consist-
ing of rational, spirited, and appetitive parts, with analogous functions as
the classes of the city-state. He then again draws on the previously
identified virtues, and the interlocutors decide, in analogy to the first part
of the argument, that justice is to be understood as each part of the soul
performing its own function: The function of the rational part is to make
decisions and so rule. The function of the spirited part is to be the driving
force for action. And the function of the appetitive part is to desire objects
to be pursued. On the level of the individual, the greatest injustice thus
occurs when some part of the soul diverts from the function for which it
was intended. Perhaps the clearest example is the case of the tyrannical
person, whose appetitive part is in charge, that is, performs the function of
the ruling, rational part of the soul. The result is the same as in the political
case: turmoil and stasis. This, according to Socrates, gives us the reason to
be just: no one wants to live a life full of mental distress.

Since people want to be free of mental distress all of the time, not
merely some of the time, they have a good reason to think that being just is
better than being unjust all of the time. It is hard to see how exceptions to
this rule could be justified. The virsue of justice, understood as a stable
disposition of character, accordingly plays a key role in the Republic, while
it did not play a role in the conventional account of justice, which
emphasized agreements as the means to create stability in society in place
of a robust virtue of justice. Instead of the claim of the conventional

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781009429467
www.cambridge.org

Cambridge University Press & Assessment
978-1-009-42946-7 — Epicurean Justice: Nature, Agreement, and Virtue
Jan Maximilian Robitzsch

Excerpt

More Information

Introduction 7

account that it is not always better to be just, then, Socrates maintains with
the help of the analogy between the city-state and the individual that it is
indeed always better to be just.

Given the above, it is difficult to see how an agent could justify the
claim that the law should not be obeyed on the account of the Republic,
either. First, a violation of the law, no matter how minor, could create
mental distress, and in real life, it is not at all certain that an agent could
escape detection after violating a law. More importantly, however, Socrates
himself offers a series of reasons for obeying the law in another dialogue,
the Crito: even when he has been condemned to death by the city-state of
Athens that has wronged him, Socrates argues that he has overriding,
principled reasons to obey the laws of the city-state and so accept the
verdict and the penalty that was established for him. In short, then, on the
phusis view, one should always abide by the law, which contradicts the
third claim advanced by the conventional account of justice, namely, that
it is 7ot always better to obey the laws than not to obey them.

In what is perhaps the most famous account of justice in Greco-Roman
antiquity beside the Republic, the fifth book of the Nicomachean Ethics,
Aristotle (384—322 BCE) offers a conception of justice that is of the same
type as the phusis account Socrates advances in the Republic.'> While
Aristotle famously rejects the Platonic theory of Forms, he nevertheless
argues for a kind of ethical naturalism.”® Justice does not arise as the result
of agreements, but is the same everywhere regardless of whatever laws are
in place:

ToU 8¢ moMiTikoU dikaiou TO &V QUOIKOY €0TL TO B¢ VOUIKOY, QUOTKOV WEV
T6 TavTayoU THY adTny &xov duvapw, kol oU TG Sokelv f) pr), vouikov 8¢ 8
&§ &pxTis uév oUdy Slagepel oUTws ) EAws, STaw 8¢ BdvTal, Siagépel, olov

L ~ a . % , s a s , wo e sy
TO pvas Autpolofal, f) TO aiya BUeiv GAAK ur) duo TpoPaTa, €T Goa €l
Ty ko EkooTa  vopoBeTolUow, olov TO flew  Bpooidq, kol
T& YNPIOUATOIN.

Of the politically just, one part is natural, the other part is legal. The natural
part is that which has the same force everywhere and does not seem this or
that to someone. The legal part, by contrast, is that which from the
beginning does not differ in one way or another, but when it has been laid
down, it differs, for instance, the release on the receipt of a ransom of a
mina, or the sacrificing of a goat but not two sheep, and further the laws

"5 See, for instance, Kraut 2002, 98—177; Young 2006; and Polansky 2014.
S On ethical naturalism, see also the discussion in Chapter 6.
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8 Introduction

that are passed in regard to particular cases, for instance, sacrificing to
Brasidas, and the provisions of decrees.””

Furthermore, in addition to the political and legal forms of justice just
mentioned, Aristotle distinguishes a kind of personal justice in his account.
This latter kind of justice is part of his theory of virtues. This theory is
quite complex in itself, and it is an open question among scholars whether
Aristotle succeeded in extending his general account of the virtues to
justice as well; a full review, in any case, of these ideas would require a
separate monograph. Suffice it to say that Aristotle ranks justice among the
moral virtues, that is, dispositions of character that agents ought to
cultivate through habituation and that are essential to leading a good life."®
Given this tight connection between justice and the good life, it is difficult
to see how Aristotle could advocate for anything but the thesis that it is
always better to be just. Similarly, Aristotle stresses the importance of good
and just laws and political institutions for the cultivation of personal
justice, making it difficult to see how he could advocate for anything but
the importance of obeying the law.

Given the Socratic/Platonic view canvassed above and the (very brief)
discussion of Aristotle’s view, we can sum up the natural account of justice
by the following three claims that contrast with the nomos account that
Glaucon advances:

(1) Justice is natural (not merely the product of an agreement that
people made).

(2) It is always better to be just (and there is a robust virtue of justice).

(3) It is always better to obey the law.

While the accounts of justice thus far discussed are the best known, they
certainly do not exhaust the theoretical space. In fact, Epicurus of Samos
(341—270 BCE) and his followers during the Hellenistic period™ defend
an alternative view of justice that is less well known. In many ways, the
Epicurean view contrasts with the Platonic and Aristotelian way of think-
ing about justice, while also differing from the conventional account of

Nicomachean Ethics, V.7.1134b18—24. Trans. mine.

For Atristotle, justice, like all the virtues, is expressed by the choice of a “mean” (meson) that is in
between “extremes” (akra), that is, between the extremes of being wronged oneself and wronging
someone else. Justice extends to both the allotment of shares (distributive justice) as well as the
correction of wrongs (retributive justice).

On the school in general, see Erler 1994 and Clay 1998.

18
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Introduction 9

justice that is associated with Sophists.*® This account will be the subject
of this book.

In addition to his empiricism, atomism, and hedonism, Epicurus is
known as a defender of a kind of social contract theory. Since social
contract theory in general is associated with the 7omos account of justice,
that is, a kind of conventionalism, it would prima facie seem that the
Epicurean account of justice would also be a kind of conventionalism.
Such an inference would be incorrect, though. The Epicureans argue for a
kind of naturalism when it comes to justice insofar as on their view justice
is dependent on what is beneficial, which is itself not the subject of an
agreement but is a matter of nature. Nevertheless, agreements also play a
key role in their account, as that which codifies what is beneficial as just in
a particular place at a particular time, and so the Epicurean view also
highlights the conventional nature of justice. In short, Epicurus offers a
kind of middle position when it comes to the ancient nomos-phusis debate.

Given their qualified commitment to nature in regard to the first claim,
one could think that the Epicureans endorse the second and third claims of
the phusis account that were identified above, that is, that it is always better
to be just and that it is always better to obey the law. However, the
Epicureans again split the difference between the two camps of the debate.
They side with the defenders of phusis insofar as they maintain that it is
always better to be just than to be unjust and introduce a robust virtue of
justice. Such a move is very unusual insofar as social contract theory more
generally is not supplemented by a theory of the virtues. Yet the
Epicureans do not go so far as to claim that it is also better to abide by
the law all the time; here, they side with the nomos camp, acknowledging
that an agent’s allegiance to be just trumps his allegiance to obey the law
and thus that there is no absolute obligation to obey. What results, then, is
an interesting middle position, a real alternative to other, better-known
accounts of justice in antiquity, that of the Sophists, on the one hand, and
that of classical authors such as Plato and Aristotle, on the other hand.

*® Given what we know about Epicurus’ dependence on Democritus (fifth century BCE) in other
areas of his philosophy, one would also expect dependence in practical philosophy. Unfortunately,
though, we are poorly informed about Democritus’ thought in regard to ethics and politics and so it
is difficult to say what influence Democritus had on Epicurean doctrines. For Democritean ethical
and political ideas, see especially Vlastos 1945; Vlastos 1946; Paneris 1977; Kahn 1985; Procopé
1989; Procopé 1990; Annas 2016 [2002]; and Robitzsch forthcoming a. For some discussion of the
influence of Democritus and other Sophists on the Epicurean practical philosophy, see Miiller
1972; Huby 1978; Miiller 1980; Miiller 1984; and Warren 2002.
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10 Introduction

However, the Epicurean account of justice not only is unusual in its
own time but also is interestingly different from modern approaches. First,
the Epicurean account is certainly part of the social contract tradition, but
its strong commitment to human nature and ultimately its specific kind of
naturalism set it apart from other accounts of this tradition. Second, while
the conventional nature of agreements, especially in regard to the laws,
make the Epicurean account seem like a precursor of a kind of modern-day
legal positivism, it is also clear that in contradistinction to the opinion of
modern legal positivists, the law cannot be investigated separately from
morality on the Epicurean view.

A major challenge in researching into the Epicurean account of justice is
that it has to be reconstructed from a variety of different sources of greatly
varying quality. This noticeably contrasts with Plato’s and Aristotle’s work
on justice, which is found in complete treatises such as the Republic or the
Nicomachean Ethics and so can be largely found in one place, even if
occasional references to other works are necessary to develop a fuller
understanding. For instance, there are collections of Epicurean maxims,
such as the Principal Doctrines (Kuriai Doxai; KD in what follows),*" eight
of whose forty maxims are dedicated to justice, which lack any kind of
context that would facilitate the interpretation, and protreptic treatises like
the ethical Letter to Menoeceus, which, largely devoid of technical termin-
ology, is primarily aimed at neophytes. Difficult technical works like the
books of Epicurus’ main work On Nature that are preserved only on
severely damaged papyri are also relevant for the investigation of
Epicurean justice. The same is also true of the testimonia in non-
Epicurean authors like Cicero (106-43 BCE) and Plutarch (c. 46-120
CE), who in their reports are hostile to Epicurean ideas. Epicurus’ own
works that — as far as we can tell from a list of works he is supposed to have
written — were explicitly dedicated to the topic of justice have not come
down to us.”* However, there are also comments relevant for this study
that can be found in the works of Epicurus’ students and successors as

2

On Kuriai Doxai in general, see Erler 1994, 80—2; and Essler 2016. It is unclear whether all maxims
can be safely ascribed to Epicurus himself, although most commentators at least tacitly assume this.
Such an interpretive hypothesis is strengthened by what we know about the Vatican Sayings
(Sententia Vaticana or Gnomologicum Vaticanum Epicureum; SV in what follows), a different
collection of ethical maxims, which can be ascribed to different Epicurean authors. See Usener
1888. Nevertheless, attempts to attribute some of the Principal Doctrines to certain other authors
have not found much approval. For instance, Karl Krohn’s suggestion that the eight doctrines that
deal with justice and law ought to be ascribed to Epicurus’ student Hermarchus (1921, 6-11,
following Diels 1916, 50) has been thoroughly refuted (Philippson 1923, 4-9).

** Diogenes Laértius, Lives of Eminent Philosophers X.28.
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