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CONSENTING TO INTERNATIONAL LAW

The obligations stemming from international law are still predominantly con-
sidered, despite important normative and descriptive critiques, as being ‘based’
on (State) consent. To that extent, international law differs from domestic law
where consent to the law has long been considered irrelevant to law-making,
whether as a criterion of validity or as a ground of legitimacy. In addition to a
renewed historical and philosophical interest in (State) consent to international
law, including from a democratic theory perspective, the issue has also recently
regained importance in practice. Various specialists of international law and the
philosophy of international law have been invited to explore the different ques-
tions this raises in what is the first edited volume on consent to international law in
the English language. The collection addresses three groups of issues: the notions
and roles of consent in contemporary international law; its objects and types; and
its subjects and institutions.

SAMANTHA BESSON holds the Chair of International Law of Institutions at the
College de France, Paris, and is Professor of Public International Law and
European Law at the University of Fribourg (Switzerland). She is an associate
member of the Institute of International Law and Co-chair of the ILA Study
Group on the International Law of Regional Organizations.
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Preface

The obligations stemming from international treaties, but also from inter-
national legal sources in general — together with the jurisdiction of inter-
national courts and tribunals — are still predominantly considered, despite
important normative as much as descriptive critiques, as being ‘based’” on
(State) consent. To that extent, international law differs from domestic law,
where consent to the law has long been considered peripheral or irrelevant to
law-making, whether as a criterion of validity or as a ground of legitimacy.

This is, of course, an old chestnut in international legal theory, but one that
still puzzles most theorists. In addition to a renewed historical and philosoph-
ical interest in (State) consent to international law, including from a demo-
cratic theory perspective, the question is still also highly relevant in practice.
Thus, the notions of consent and agreement remain difficult to grasp in
international treaty law, not to mention their controversial role in the forma-
tion of customary international law. Unexpectedly, given some of the original
arguments to the contrary, the question of consent has also recently resur-
faced, with other private law analogies, in debates pertaining to the
normativity of international soft law and other forms of transnational regula-
tion, raising issues as to what consent does and should amount to in those new
normative practices. Moreover, after being, maybe too quickly, considered as
outdated, the consensual jurisdiction of international courts and tribunals has
also been given renewed attention lately. Finally, it has become increasingly
common to refer to the ‘will” of international organizations, including with
respect to the law adopted by and within them, but also to the ‘consent’ of
other private ‘stakeholders’ of international law-making.

Various specialists of both international law and the philosophy of inter-
national law were invited to explore those issues and many others in a
conference that took place at the College de France in Paris on 23-24
June 2022. This volume gathers those contributions and a few additional

X1
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xii Preface

chapters. It addresses (i) the notions and roles of consent in contemporary
international law, but also (ii) its objects and types, and (iii) its subjects and
institutions. The various chapters also shed light on the increasingly vexed
topics of the normativity, authority and legitimacy of what we refer to as
international ‘law’ today.

This volume could not have come into existence without the support of a
great number of people and institutions. I would like to express my gratitude to
Mr Louis Hill, former research assistant at the College de France, for his
tremendous and unfailing assistance throughout the editorial process, and to
Ms Nadia Signorell and Ms Shpresa Salihu, research assistants at the
University of Fribourg, for proofreading the manuscript. Special thanks are
also due to my administrative assistant at the College de France, Ms Sylvie
Sportouch, who helped organize the June 2022 conference. I am also
extremely grateful to Dr Sévrine Knuchel for translating one of the volume’s
contributions.

I would like to thank Ms Marianne Nield at Cambridge University Press for
her support and kind forbearance during the process of putting this book
together, and to Professor Tim Sellers for his willingness to include this
volume in the ASIL International Legal Theory Series. I would also like to
thank two anonymous reviewers for their feedback on the book proposal and
for making me reflect further about the project. I hope they will be able to find
traces of some of their constructive suggestions in the volume. Finally, I would
like to express my gratitude to the Fondation du College de France for
providing vital financial support for the June 2022 conference and for the
English translation of one of the contributions.

Last but not least, special thanks are owed to all of the contributors and to
the commentators, including Professor Pierre d’Argent and Professor Paolo
Palchetti who decided not to publish with us, for making this ambitious
project such a stimulating, formative and worthwhile experience, and for their
lively and engaging discussions in a memorable conference in Paris.

Samantha Besson,
Paris, 2nd March, 2023
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