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Historia vero testis temporum, lux veritatis, vita memoriae, magistra
vitae, nuntia vetustatis, qua voce alia nisi oratoris immortalitati
commendatur?

And as History, which bears witness to the passing of the ages, sheds
light upon reality, gives life to recollection and guidance to human
existence, and brings tidings of ancient days, whose voice, but the
orator’s, can entrust her to immortality?

Cicero, De oratore, 2.36 (E. W. Sutton trans., Loeb Classical Library)
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Europe in 1300 from J. Watts, The Making of Polities: Europe 1300-1500
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Golden Age (Cambridge University Press, 2005)
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This book is a historical contribution to the study of contemporary
private international law. Adopting a historical perspective was a gradual
process, as I sought to understand this legal field and its place within the
study and practice of law. One way of looking at modern doctrine is as
the estuary of past notions, doctrines, and ideas. Such a metaphor
highlights the complexity — and unique value - of our own legal environ-
ment, but is also an invitation to seek out the very different environments
traversed by the main river and its tributaries — shaping them and, in
turn, being shaped by them.

This is, accordingly, a story about Medieval, Early Modern, and
subsequent jurists and the systems they constructed, as they employed
tools both familiar and unfamiliar to us in the present day, dealing with
problems we can identify with as well as with now-obsolete aspects of the
evolving legal treatment of human existence. These discursive ancestors
were children of their time but also strove to bequeath to worlds more
different than they could have imagined. We certainly cannot grasp past
or present conflicts theories, principles and norms, or potential alterna-
tives, without an appreciation of the world in which they originated and
where they are asked to operate. At the same time, so much of conflicts
doctrine has shown remarkable resilience across time and space. Context
is vital, yet it is clearly not everything.

It is customary to express frustration, or fascination, with the present
state of conflict-of-laws doctrine. Indeed, such contrasting feelings have
motivated this book. But, at its heart lies an earnest conviction about the
value of private international law as a juristic approach to global govern-
ance and the management of legal diversity. Private international law is a
distinct legal discipline, formed out of the creative tension between the
“domestic” institutions and policies of what we conceive as private
law, and the “public” or “quasi-public” institutions and aspirations
of international governance. Private international law cannot be
separated from - but neither should it be subordinated to - either. This

xxii
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socio-epistemological understanding of the legal discipline has informed
both my own historical narrative, as well as the book’s emphasis on the
importance of historical consciousness as well as on the inherent sub-
jectivity of existing historical literature. Cicero’s exhortation epitomizes
the twin themes of the book: awareness of the oratorical — even instru-
mentalist — element in the writing of history, as well as hope for its
potential to “shed light upon reality” and improve our better selves.

Preclassical Conflict of Laws began its life as a Harvard Law School
doctoral dissertation on private international law and comparative legal
history. That dissertation — which was awarded the Addison-Brown Prize
at the 2003 Harvard commencement and, shortly thereafter, a book
contract from Cambridge University Press - possessed many of the
qualities and theoretical ambition associated with younger scholars.
The overall conception of the dissertation survives in this book, along
with many fragments, but that early work has been revised, significantly
expanded, and re-revised substantially - albeit intermittently as profes-
sional obligations allowed - over a prolonged period, until it was finally
completed in the midst of the COVID-19 pandemic. This is, therefore, a
different, more mature work: perhaps less theoretically precocious (its
author being all too aware of the vastness of existing but unexplored
ideas), but more confident in the analysis of Medieval and Early Modern
doctrine, the result of hands-on exposure to legal teaching and problem-
solving (and more comfortable access to primary sources).

The book owes its existence to a number of people. First among them
are my doctoral supervisors, David Kennedy and Charles Donahue Jr.:
their approaches were very different from one another but my work
clearly carries the influence of both. David introduced me to intellectual
legal history, legal theory, critical approaches, and textual analysis.
Charlie instilled in me the importance of context and appreciation for
the hard toil of legal history. They also gave, by word and example,
invaluable advice that I still carry with pride and gratitude. Next comes
my third committee member, Duncan Kennedy, our maitre d’armes, who
started my journey in private law theory and the intellectual history of
legal doctrine, and another gentle giant, the late Arthur Taylor von
Mehren. I am especially grateful to Professor Bernard Audit, my external
examiner, for his attention and ideas, as well as to Charalambos
Pamboukis, who initiated me to the field of private international law,
Joseph Singer, who supervised my master’s thesis, and Richard Fentiman,
who has influenced the pragmatic turn of my doctrinal outlook as
reflected in the completed book. Of the many teachers and mentors
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I have been blessed with, I must especially thank, for ideas, encourage-
ment, and leading by example: Anthony Antapasis, Michael Blumm,
Thomas Baker, Daniel Coquillette, Anghelos Foustoucos, Constantinos
Kerameus, Eben Moglen, Setsuo Miyazawa, Emmanuel Roucounas,
Symeon Symeonides, and Spyridon Troianos.

I cannot do justice to all my friends, comrades-in-arms, and colleagues
who have contributed to this book. For reading parts of one or more of
my drafts, I must particularly single out Ralf Michaels, Mikhail Xifaras,
Michael Chatzipanagiotis, Carlos Esplugues Motta, José Augusto
Fontoura Costa, Quim Forner Delaygua, Adolfo Giuliani, Emmanuel
Guinchard, Saskia Lettmaier, Arnaud Nuyts, Lazaros Panourgias, Ilaria
Pretelli, Gian Paolo Romano, Stelios Tofaris, Alexander Trunk, and
Spyridon Tzounakas. Petja Toskan, my patient Harvard officemate, has
been unfailingly supportive, an intellectual powerhouse, and a friend for
life. My work on Latin texts, and growing appreciation for the subtleties
of that language, owes a lot to Charles Donahue, my guide to the
Medieval mind for over two decades (to whom I owe the translations
of Aldricus, Accursius, Carolus, and the anonymous Parisian gloss in
Chapter 3), and Spyridon Tzounakas, who introduced me to Stoicism
and classical reception in Early Modern texts. My interaction with
undergraduate and graduate students was in itself fulfilling but also
helped me reflect upon and elaborate more clearly my ideas; I am
thankful to all of them, especially to Kyriakos Kyriakides, Rafaella
Charalambous, and George Sotiri for rewarding discussions and
Christodoulos Christodoulou, who read a complete draft at a critical
moment and provided an invaluable reader’s perspective. I am also
indebted, for their meaningful support, discussions, and friendship to
William Alford, Lia Athanassiou, Moritz Bélz, Yas Banifatemi, Bojan
Bugari¢, Maria Canellopoulou Bottis, Antonis Bredimas, Theodore
Christakis, Panagiotis Christias, Aurelia Colombi Ciacchi, Brooks Daly,
James Filippatos, Spyridon Flogaitis, Maria Gavouneli, Martin Goyette,
Gail Hupper, Michael von Hinden, Dionysia Kallinikou, Haris Konidaris,
Katerina Konidaris, Konstantinos Kotoulas, Stacy Koumbis, P.]. Kozyris,
Tania Kretsi, Dimitris Liappis, Peter Krug, Carole Moal-Nuyts, Nicholas
Mitrokostas, Matjaz Nahtigal, Rossanna d’Onza Garcia, Andreas
Papaconstantinou, Nicholas Papaspyrou, Stavros Papastavrou, Sophia
Pavlaki, Ioannis Stribis, William Suarez Potts, George Serghides, Costas
Synolakis, Jeanne Tai, Andrew Varcoe, Eleftherios Voglis, Nadine Watté,
AN. Yiannopoulos and Dongsheng Zang. Acknowledgments are also
due to my fellow SJD travelers and the staff at the Harvard Law School,

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781009363907
www.cambridge.org

Cambridge University Press & Assessment
978-1-009-36390-7 — Preclassical Conflict of Laws
Nikitas E. Hatzimihail

Frontmatter

More Information

ACKNOWLEDGMENTS XXV

my colleagues and staff at the University of Oklahoma, the Université
Libre de Bruxelles (U.L.B.), and the University of Cyprus.

The work also benefited from the anonymous reviewers of the original
manuscript, as well as from presentations made and feedback received in
several venues, including the 2007 Annual Meeting of the Law and
Society Association in Berlin; the 2013 Comparative Legal History
Workshop at the University of Lund; the 2018 Law and Empire in the
Longue Durée Workshop at the University of Cambridge; the
2019 International Congress on the Enlightenment in Edinburgh; and a
lecture on Medieval Private International Law at the University of Sao
Paulo in 2020 as the manuscript was nearing its final form. An article
based on the dissertation’s take on Bartolus was published as “Bartolus
on the Conflict of Laws” in the Revue hellénique de droit international, 60
(2007), 11-69; Chapters 7-10 significantly expand upon and replace that
article, but I remain grateful to its readers for feedback. An early version
of Chapter 11 was published in the Dignatio rerum Professor Elias Krispis
(Thessaloniki: Sakkoulas, 2018), 239-264. My essay on “Reflections on
the International Dimension of Private International Law” in the Liber
amicorum Nadine Watté (Brussels: Larcier, 2017), 287-302, includes
sections of Chapter 6. Another article, “On the Doctrinal Beginnings of
the Conflict of Laws,” which has just appeared in the Yearbook of Private
International Law 21 (2019/2020), 101-133, actually expands upon the
argument in Section 3.4.

The initial research for this work was conducted at Harvard and its
magnificent libraries, at a time prior to the massive digitization of old
books. It was continued at the Université Libre de Bruxelles and the
University of Cyprus, my places of employment; Bremen University and
the University of Cambridge, where I was generously allowed visiting
fellowships; but also over shorter visits at Heidelberg University, the
University of Athens, the University of Southern California, Leiden
University, the University of Groningen, the British Library, the
Bibliotheque Nationale de France, and the Peace Palace Library.

I am also grateful to the Fulbright Program (Greece), the Alexander
S. Onassis Foundation (Greece), and the A. G. Leventis Foundation
(Greece) for financial support during my graduate studies at Harvard;
the Clark Byse Fellowship program and the Reginald Lewis Fund at
Harvard; the Crowe & Dunlevy Professorship fund at the University of
Oklahoma for funding linked to teaching and professional opportunities;
and, of course, the University of Cyprus for funding of my research
activities over the past fourteen years.
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I owe a great debt to Cambridge University Press. The book would not
exist without James Crawford and Finola O’Sullivan. Judge Crawford saw
its value at a time when the history of international legal doctrine was
much less fashionable, and I was a brash young scholar. I wish I had
heeded his warning and published earlier, but I do hope the end result
was worth his wait. Finola ensured the completion of the book, with
patience, encouragement, and wisdom, and tolerated a significantly
larger manuscript than the one in the contract (almost double the size
of the original script). I am especially grateful to Marianne Nield, who
succeeded in finally getting the elusive and ever-growing script to
production, as well as Laura Blake, who skillfully handled production,
the production team led by Indra Siddharthan, and Diana Witt, who
handled the indexing. I am eternally thankful to my copyeditor,
Benjamin Johnson.

No acknowledgement can be enough when it comes to my family. My
parents, Emmanuel and Despoina, to whom the dissertation was dedi-
cated, have been patiently awaiting this book, as the conclusion of a long
journey for which they set me off, endowed with their values, love, and
support. The book itself is the result of my new family. My wife,
Tsampika, bore with me all the hardships of this journey, including
countless hours of toil and frustration. She was a constant companion,
and unbiased arbiter, in my explorations of law and history, providing
me with inspiration, courage, personal fulfillment, and the intellectual
environment that made this book. To her, I pledge my love and promise
new journeys.
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