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Introduction

Dimensions of Extradition and Empire

The founding of colonial Hong Kong was a turning point in modern 

history for various familiar reasons. It marked, for one, the end of 

the Opium War – the infamous war to ease Chinese restrictions on 

foreign trade and to punish China for trying to suppress the British-

dominated opium trade.1 The Treaty of Nanjing (1842), by which 

China ceded Hong Kong for British merchants to use as a trading 

post, also included wider concessions that enabled them to trade 

on favourable terms at a strategic selection of unceded ports. These 

commercial and jurisdictional concessions pioneered what would 

be known as the ‘treaty port’ system of Sino-foreign trade. It was 

an exploitative system that Britain and other imperial powers later 

expanded so aggressively that treaty ports and territorial leases speck-

led coastal China by the early twentieth century.2 The legal infrastruc-

ture of these international enclaves embodied the Chinese experience 

of ‘informal imperialism’, the historical mode of imperial subjugation 

that stopped short of formal annexation.3 This partial subjugation 

of China lasted a century, giving the Treaty of Nanjing its invidious 

reputation.

But the founding of Hong Kong was also bound up with a less 

familiar process of legal change: the emergence of the modern British 

law of extradition. Hong Kong played a pivotal role in this process 

because, despite being formally ceded territory, it was an ambiguous 

juridical space with a transient and putatively foreign population. 

The Treaty of Nanjing and its supplement, the Treaty of the Bogue 
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2 Extradition and Empire

(1843) included provisions for the mutual exchange of fugitive crim-

inals, which differed in important respects from two contempora-

neous treaty arrangements between Britain and the United States 

(1842) and France (1843).4 The legal practices and discourse gener-

ated by all these treaties laid the groundwork for the Extradition Act 

1870, the Act of Parliament that de�ned British law until 1989, while 

also anchoring the laws of most British colonies until their indepen-

dence.5 The three decades between 1842 and 1870 were thus for-

mative in crystallising this area of British imperial law. Legal actors 

sculpted and debated the limits of Crown authority over foreign fugi-

tives, weighing the interests of crime control and foreign relations 

against the precepts of due process and the rule of law. In doing so, 

they developed an elaborate legal doctrine, only fragments of which 

existed before 1842.

This political and intellectual process of making extradition law 

took place across the British Empire, but it played out especially dra-

matically in Hong Kong. British of�cials were confronted in 1842, 

as soon as the Treaty of Nanjing was signed, with dif�cult questions 

about the rights and wrongs of conducting criminal legal proceed-

ings in Hong Kong, either unilaterally or in collaboration with the 

Chinese government. These questions embroiled overlapping consid-

erations of sovereignty, subjecthood, and criminal justice and proce-

dure. Numerous disputes arose between the 1840s and 1870s, testing 

local and imperial ideas of what extradition meant and what made it 

lawful or unlawful.

History has forgotten the role of China in the origins of British 

extradition. It has also forgotten the role of extradition in the origins 

of British imperialism in China, as most studies have only explored 

British practices of extraterritorial jurisdiction at the unceded treaty 

ports.6 When brought back into focus, the multifarious tendrils of 

extradition challenge our understanding of the legal instrumentation 

of the expanding British Empire. They certainly challenge the long-

held view that the delegates at Nanjing instituted, instantly and in so 

many words, ‘extradition’ between Hong Kong and China in addi-

tion to British ‘extraterritoriality’ in mainland China, the latter being 

widely regarded by scholars as the legal keystone of the treaty port 

system.7 The problem with this dichotomous narrative is that it pre-

supposes ideas and practices that in fact took time to crystallise. As 
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Introduction: Dimensions of Extradition and Empire 3

this book will show, it matters that the negotiators of the Treaties of 

Nanjing and the Bogue did not speak of ‘extradition’ or ‘extraterri-

toriality’ at any stage of their proceedings. Instead, they made looser 

promises to ‘punish’ or ‘hand over’ certain people under certain con-

ditions.8 Scholars rarely problematise the labelling of these promises, 

but ‘extradition’ and ‘extraterritoriality’ have their own intellectual 

histories. Put simply, these words have accumulated meanings that 

did not cross the minds of the people who negotiated, interpreted, and 

enforced the Opium War treaties.

‘Extradition’, for one, was a French word that only entered com-

mon usage in Britain after the publication of Charles Egan’s The Law 

of Extradition (1846), a work on the Anglo-American and Anglo-

French treaties of 1842–43.9 These treaties differed from the Opium 

War treaties in terms of how they were understood and enforced, and 

the indiscriminate use of the word ‘extradition’ obscures these differ-

ences. Similarly, extraterritoriality captured the imagination of pos-

itivist jurists seeking to legitimise the practice in the late nineteenth 

and early twentieth centuries. Those jurists associated the right of 

territorial sovereignty with Western civilisation in order to justify pre-

venting the likes of China, Japan, and the Ottoman Empire – allegedly 

semi-civilised states – from disciplining Western sojourners within 

their borders.10 However, this Eurocentric positivist conception of 

international law was still germinating in the early 1840s, principally 

from the seed of Henry Wheaton’s Elements of International Law 

(1836); and, although Western chauvinism undoubtedly tainted the 

peace negotiations at Nanjing, it is misleading to suggest that Britain 

approached those negotiations speci�cally with an eye to preserving 

its own territorial jurisdiction while undercutting China’s.11 ‘[T]he 

very idea of extraterritoriality seems to presuppose the authority and 

legitimacy of territoriality,’ as Daniel Margolies and his colleagues 

have rightly noted.12 If we apply the terms ‘extraterritoriality’ and 

‘extradition’ ahistorically, we risk losing sight of how ideas of terri-

torial sovereignty traded blows, at Nanjing and in Hong Kong, with 

non-territorial ideas of subjecthood and the relative powers and obli-

gations of British and Chinese of�cials.13

Indeed, the analytical lens of the emerging law of extradition 

reveals wider patterns of legal inchoateness and complexity. It reveals 

that Britain acquired Hong Kong under a peace settlement that tried 
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4 Extradition and Empire

to do many haphazard things to structure bilateral control over 

people and territory. This was done at a time when Britain had just 

started developing (and naming) formal procedures for exchanging 

criminals with foreign countries, so Hong Kong became a site of pro-

found contestation over the terms of such exchanges. The young col-

ony became a testing ground for competing claims over who got to do 

what, where, to whom, and for what reasons. When could fugitives 

be tried, released, or moved around as prisoners? When did it mat-

ter if they were British subjects, Chinese subjects, both, or neither? 

Or if they were charged with committing crimes in British territory, 

Chinese territory, both, or neither? And did it matter who arrested 

them, how they were treated, or whether their guilt was disputed? 

The answers to these and other questions were not obvious at all, nor 

were they merely of local interest. Forged in the mid-nineteenth cen-

tury, they marked the jurisdictional contours of the British Empire, 

in China and everywhere. Extradition as we know it was created in 

this complex process. The messy edges of adjacent practices such as 

deportation and the exercise of extraterritorial jurisdiction were also 

thrown into unprecedented relief.

Territory and Sovereignty

We cannot begin to rethink the early history of colonial Hong Kong 

without recognising that it trailed the belated rise of a British Empire 

of territorial sovereignty: an empire built on the idea that British 

judges and of�cials possessed the exclusive authority to discipline 

people within British territory. Georgian Britain exercised territorial 

jurisdiction in the British Isles and generally respected the territories 

of its European neighbours; however, it was slow to behave similarly 

in connection with the indigenous polities that interspersed British 

settler colonies. In early New South Wales, settlers and of�cials rarely 

construed Aboriginal acts of violence as crimes justiciable in court, 

as Lisa Ford has shown. They answered Aboriginal violence with all 

manner of peaceful bargains and violent reprisals but not, as a rule, 

with criminal prosecution. This tradition of jurisdictional exclusion 

was driven by ‘syncretic’ logics that arose from sustained interac-

tion between settler and Aboriginal communities – logics of diplo-

macy, reciprocity, and retaliation. In this context, ideas of ‘perfect 
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Introduction: Dimensions of Extradition and Empire 5

territorial sovereignty’ only took hold in the 1820s and 1830s, when 

the accelerating colonisation of Australia was seen to require greater 

legitimation.14

Indigenous conduct also became justiciable in Canada and New 

Zealand between 1820 and 1840 but not before. In Canada, Britain 

asserted jurisdiction over indigenous people once they had outlived 

their usefulness as independent allies. Indigenous tribes had weak-

ened themselves supporting Britain against the United States in the 

War of 1812, and their ancestral lands, though still a vital source 

of widely traded animal furs, were becoming increasingly irresistible 

targets of appropriation for colonial agriculture. These political and 

economic changes stimulated jurisdictional territorialisation, as P. G. 

McHugh has argued.15 Similarly, New Zealand was annexed pursu-

ant to the Treaty of Waitangi (1840) after ‘lesser, more minimalist 

(and less costly) forms of imperium’ proved futile in managing dis-

putes between acquisitive settlers and the indigenous Māori.16 Having 

worked with and through Māori chiefs to control British subjects – 

but not Māori people – during the 1830s, Britain abandoned this 

‘personalized, jurisdictionally-oriented approach’ to ordering New 

Zealand, in favour of ‘more absolutist notions of sovereignty’.17

Hong Kong underwent a similar but later process of territoriali-

sation, with a twist in the form of inchoate practices of extradition. 

Acquired as a safe haven and staging ground for British merchants 

trading at the Chinese port of Canton (Guangzhou), the small island – 

of only twenty-six square miles of mostly inarable land – was not 

originally marked for full-scale colonisation. The extent of British 

jurisdiction over Hong Kong’s Chinese population arose as a point 

of contention between the delegates at Nanjing, and also between 

ill-prepared of�cials in London. Britain was torn between wanting 

to govern the island as it pleased and to yield to China’s assertion 

that, with only minor exceptions, Chinese subjects fell under Chinese 

jurisdiction everywhere. Practical considerations compounded the 

issue as the 1840s rolled by: of�cials in Hong Kong struggled with the 

expense of governing Chinese people, especially amid mass migration 

from China.18 Driven by these centrifugal considerations, the colony 

equivocated about the treaty arrangement for fugitive exchanges, as 

this book will show. Many Chinese criminals were tried and punished 

locally, but many others were sent to mainland China through legal 
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6 Extradition and Empire

procedures that blurred the line between the exercise and non-exercise 

of British jurisdiction over Chinese subjects. These procedures were 

reformed over time as ideas of extradition �rmed up, and British sov-

ereignty came to be seen more clearly as entailing an of�cial duty and 

power to set strict criteria for exposing anyone in Hong Kong to for-

eign jurisdiction – anyone, regardless of nationality or subjecthood.

Geopolitics in�uenced the con�guration of territorial sovereignty, 

to be sure. China was not the New World: it was populous and uni-

�ed, and Britain continued to recognise its sovereignty despite taking 

some of its land and subjecting it to harsh terms of peace. The fact 

that Hong Kong was chipped off this still-sovereign Chinese Empire, 

and folded into a still-territorialising British Empire, was exactly why 

complex practices of bilateral ordering arose and evolved. The cession 

of Hong Kong spurred legal actors to frame claims that either empha-

sised or de-emphasised the new international border – claims of how 

people’s rights and liabilities either changed or stayed the same when-

ever they moved between the ceded island and the unceded mainland. 

Things were different in North America and Australasia, where indig-

enous polities were largely (though never completely) absorbed into 

or destroyed by settler states.19 In those contexts, Anglophone legal 

actors constructed, broadly speaking, normatively plural legal regimes 

under an unbroken canopy of British sovereignty. In New Zealand, 

for example, special laws applicable to Māori people replaced Māori 

customs in the 1840s, as Shaunnagh Dorsett has shown.20 In Hong 

Kong, by contrast, of�cial, judicial, and lawyerly constructions of the 

Chinese border constituted British sovereignty.

As a treaty partner, China also resisted British territorialisation. 

While contesting the British ordering of Hong Kong, Qing Chinese of�-

cials �lled bilateral discussions with their own brand of subject-centric 

sovereignty. ‘Qing of�cials primarily enforced the [Qing] legal code 

over people, not territories,’ as Pär Cassel has argued.21 Qing China 

was ‘territorially organized’, internally and externally, but it had a 

long tradition of ‘ethnic legal pluralism’ – partitioning domestic juris-

diction along ethnic lines.22 In the frontier provinces of Tibet and 

Xinjiang, local elites were authorised to enforce Buddhist and Islamic 

laws against their own people. The Mongol people also had their own 

legal code, the Mongol Code, which they enacted in consultation with 

early Manchu conquerors; and, �nally, the Manchu people, Qing 
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Introduction: Dimensions of Extradition and Empire 7

China’s ruling class, were governed by special privileges and restric-

tions that did not apply to the Han Chinese or other ethnic groups. 

Manchu bannermen were generally exempt from capital punishment, 

for example, and they were only allowed to marry Manchu women.23 

So, guided by this worldview, nineteenth-century Chinese of�cials 

placed much more emphasis on the ethnicity and subjecthood of fugi-

tives who moved between China and Hong Kong, than on the loca-

tion of their misconduct or choice of refuge. In other words, Chinese 

of�cials almost always claimed jurisdiction over fugitives of Chinese 

descent, no matter what they did and where they went. The extent to 

which British of�cials resisted these claims explains much about how 

the Opium War treaties – and, later, the Treaty of Tianjin (1858) – 

were understood and enforced between the 1840s and 1870s. The 

more the British emphasised locus over status, or at least alongside 

status, the more extradition took shape as a formal mechanism for the 

transborder exchange of fugitive criminals – a mechanism that dealt 

not only with clashes between the laws of peoples, but also between 

the laws of places.

These praxes of territorial jurisdiction add a new dimension to the 

imperial history of extradition. Bradley Miller has recently argued 

that practices of extradition emerged along the Canadian–American 

frontier in response to ‘the challenge of the border’, or the perceived 

problem that territorial sovereignty ‘undermined [states] by limiting 

their authority in a world in which people crossed borders with much 

more dexterity than law’.24 Miller argues that the Anglo-American 

Treaty of 1842 alleviated this problem to a degree. But ‘customary 

regimes of abduction’ also pervaded the nineteenth century because 

local law enforcers were more eager to achieve ‘supranational justice’ 

than senior of�cials in London and Washington.25 Practices of extra-

dition were thus a solution to a problem in a context in which legal 

actors shared basic premises of state sovereignty.26 In Hong Kong, 

by contrast, there was no such dynamic in 1842. There was neither 

a pre-existing border with China nor any shared idea of sovereignty. 

There were, instead, plural claims of jurisdiction, embodied in a vague 

bilateral agreement for fugitive exchanges, which re�ected local ten-

sions and exigencies. Extradition grew out of this embryonic agree-

ment as legal actors enforced it, disputed its meaning, and ultimately 

pursued imperial uniformity in interpreting international agreements 
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8 Extradition and Empire

of its ilk. Extradition, then, was not an answer to any prior challenge 

of sovereign borders – not in Hong Kong. On the contrary, it was a 

product of legal manoeuvring over time and a gradual distillation of 

jurisdictional plurality.27

Subjects and Aliens of Empire

By tracking emerging ideas and practices of extradition, this book 

also explores the complex legal status of Chinese people under British 

rule. The ethnic Chinese population of Hong Kong was treated more 

harshly and arbitrarily than other communities, as historians know 

well. Early colonial of�cials sought legitimacy on the island, but they 

buckled under the combined pressures of language barriers, juris-

dictional competition from China, and the absence of reliable local 

collaborators.28 Fickle and coercive colonial ordinances regulated 

matters of housing, commerce, and public health through criminal 

sanctions directed at the Chinese community, bringing many thou-

sands of people into regular contact with magistrates and policemen. 

These ordinances belied of�cial promises of good governance and 

impartial justice; they set an ugly tone for the rest of colonial rule.29 

As the nineteenth century gave way to the twentieth, other explic-

itly and implicitly racist laws restricted, among other things, what 

the Chinese-language press could print and where people of Chinese 

descent could live. From 1904 to 1946, the temperate Peak District of 

Hong Kong – a high-altitude escape from the subtropical heat – was 

effectively reserved for white residents.30

This pattern of racialised governance exempli�ed wider inter-

plays between legal coercion and unequal subjecthood in the British 

Empire. Systemic racism unbalanced the scales of criminal justice in 

India, as Elizabeth Kolsky has shown. The Indian Penal Code, enacted 

in 1860, applied equally to everyone in the Raj, but the Criminal 

Procedure Code of 1861 granted ‘European British subjects’ special 

rights, including immunities from being detained by ‘native’ Indian 

personnel. ‘Native’ Indians therefore bore the brunt of the general 

criminal law, even if they managed to avoid narrower regimes of 

coercion. In tea-producing Assam, indentured plantation workers – 

migrant ‘coolies’ from other parts of India – were liable to �nes and 

even imprisonment for breaches of contract under laws reminiscent 
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Introduction: Dimensions of Extradition and Empire 9

of Atlantic slavery.31 Meanwhile, the subjecthood of trans-colonial 

migrants was also eroded. Natal devised a language test in 1896 to 

turn back Indian immigrants, while enacting other laws to disenfran-

chise existing residents of colour – laws that portended Apartheid.32 

Then, Australia deployed a version of the ‘Natal formula’ against 

immigrants of Chinese descent, including British subjects born in 

Hong Kong; and, in 1914, Canada detained and deported over 350 

Punjabi British subjects who had crossed the Paci�c Ocean on the 

S.S. Komagata Maru.33 These discriminatory practices are all notori-

ous. They dashed hopes of the inclusive subjecthood that, as Hannah 

Muller has argued, characterised the expanding British Empire in the 

late eighteenth century.34 Subjecthood lost value in the mature empire 

when racial prejudices and communal interests eclipsed notions of 

shared identity.

But the emerging law of extradition in�ected the trajectory of 

unequal subjecthood with the adjacent jurisprudence of alienage. Few 

ethnic Chinese residents of Hong Kong were regarded as British sub-

jects before the 1860s. This was because they were mostly migrants 

who arrived after China ceded the island. Furthermore, British of�cials 

gradually abandoned the view that the people living in Hong Kong at 

the time of the cession had become British subjects, as we shall see.35 

To the extent, then, that people of Chinese descent faced formal dis-

crimination in early Hong Kong, they did so mostly as aliens to the 

British Crown and not as unequal subjects. And, as aliens liable to be 

given up to China, these people occupied a similar legal position as 

other alien residents of British territory, who could also be given up to 

their home countries under international agreements. Crucially, those 

other aliens were seen to be entitled to the same procedural rights 

as British subjects in matters of criminal law. In 1850, the Foreign 

Secretary, Viscount Palmerston minuted, in relation to the procedure 

for surrendering fugitives to France, that ‘the formal safety of a for-

eigner in England should be substantially as secure as that of a British 

subject’.36 So, when of�cials extended a similar attitude to fugitives 

wanted by China – �tfully at �rst, then more consistently after 1865 – 

they afforded the Chinese residents of Hong Kong a sliver of formal 

equality in the form of legal rights that they could and did exploit. 

Race still mattered, to be sure, as British decisions not to hand peo-

ple over to China were coloured by sensational accounts of Chinese 
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10 Extradition and Empire

barbarity and corruption. But, in the view of many Chinese people, 

these prejudices worked in their favour, shielding them from Chinese 

justice. In that sense, the compromised subjecthood of Chinese people 

was one thing; their overt alienage was another.

Chinese people were caught, then, between the mutable boons and 

banes of alienage and subjecthood. They were caught as the emerging 

logic of extradition altered what it meant for the British Empire to 

treat people equally. Demographic changes made it necessary, too, 

for of�cials to reassess this question after 1860. A growing number 

of people born in Hong Kong and the Straits Settlements could claim 

to be British subjects by right of birth (jus soli) and Chinese subjects 

by right of blood (jus sanguinis). Were these dual subjects eligible for 

British protection, and liable to British jurisdiction, when travelling in 

China? Was China treaty-bound to give them up as fugitives? Again 

and again, the rights of subjects and aliens of Chinese descent were 

compared with those of migrants and sojourners everywhere, as the 

empire struggled to craft rational and consistent laws of nationality 

and extradition.37 This comparative jurisprudence disclosed much 

more than racialised colonialism. It was pragmatic and formalistic in 

equal parts, and local and imperial at every turn.

Executive Power and the Rule of Law

This book explores, �nally, the procedural and constitutional legal-

ities of extradition. The modern idea of extradition contemplates 

formality, cooperation, and restraint. It speaks of extraditable and 

non-extraditable crimes, standards of proof, maximum lengths of 

detention, and other rules that de�ne the boundaries of the mecha-

nism. Modern lawyers also distinguish extradition from ‘alternative’ 

procedures for moving convicts and accused persons across interna-

tional borders – procedures that are either less cooperative, such as 

deportation, or more loosely regulated, such as ‘extraordinary rendi-

tion’. Particular standards and de�nitions obviously differ between 

legal systems, but the modern use of ‘extradition’ generally denotes 

something more speci�c than the bare transfer of criminals between 

independent states.38 The word is sometimes used in a looser sense, 

on the other hand, to describe historical practices of less determi-

nate features. For example, the world’s oldest known treaty, signed 
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