
Cambridge University Press & Assessment
978-1-009-30606-5 — Judicial Review of Administrative Action Across the Common Law World
Edited by Swati Jhaveri , Michael Ramsden
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

judicial review of administrative action across
the common law world

Research on comparative administrative law, in contrast to comparative constitutional law,
remains largely underdeveloped. This book plugs that gap. It considers how a wide range of
common law systems have received and adapted English common law to the needs of their own
socio-political context. Readers will be given complex insights into a wide range of common law
systems of administrative law, which they may not otherwise have access to given how difficult it
would be to research all of the systems covered in the volume single-handedly. The book covers
Scotland, Ireland, the USA, Canada, Israel, South Africa, Kenya,Malaysia, Singapore, Hong Kong
SAR, India, Bangladesh, Australia and New Zealand. Comparative public lawyers will have a
much greater range of common law models of administrative law – either to pursue conversations
about their own common law system or to sophisticate their comparison of their system (civil law
or otherwise) with common law systems.

SWATI JHAVERI, B.A. (OXON), B.CL. (OXON), previously taught at the Faculty of Law of the Chinese
University of Hong Kong and the National University of Singapore. Her areas of research include
comparative constitutional and administrative law. She has published in these areas in Public Law,
the Singapore Journal of Legal Studies, Federal Law Review, the Tort Law Review, and the
International Journal of Constitutional Law. While at CUHK, she was awarded the Vice
Chancellor’s Exemplary Teaching Award. She was also awarded a competitive research grant
from the General Research Fund of the Research Grants Council of Hong Kong to investigate the
post-1997 impact of judicial review on legislative process and content. At NUS, she has been
awarded the Faculty and University’s Annual Teaching Excellence Awards for three consecutive
years and was placed on the University Honour Roll for Sustained Excellence in Teaching in 2018.
Swati obtained her Bachelor of Arts in Jurisprudence (First Class Honours) and Bachelor of Civil
Law (Distinction) from the University of Oxford. She previously practiced law at Allen & Overy,
specializing in international commercial arbitration. She is a solicitor of the Hong Kong SAR and
England and Wales and is a member of the Chartered Institute of Arbitrators. She is currently
pursuing a Doctorate in Law at the University of Oxford on the role of the Executive branch of the
government in advancing constitutionalism.

MICHAEL RAMSDEN is an Associate Professor in the Faculty of Law at the Chinese University of Hong
Kong, where he was previously Assistant Dean for Research and Executive Director of the Centre
for Rights & Justice. He has published extensively in the fields of comparative public law and
international institutional law in journals including the International and Comparative Law
Quarterly, International Journal of Constitutional Law, Human Rights Law Review, Public Law,
Journal of International Criminal Justice and the Civil Justice Quarterly. He was educated at
Berkeley, Cambridge and King’s College London. Professor Ramsden is also a Barrister of
Lincoln’s Inn and a Door Tenant at 25 Bedford Row, London.
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Foreword

Comparative law is an exercise in finding similarity in difference and difference in similarity.
This volume is an excellent example of both. Focusing on judicial review of administrative
action, the book illustrates the complex legacy of the English common law as it spread and
metastasized across the British colonies and their independent successor states. With the
exception of Ireland, Israel, and the United States, the countries covered are all currently part
of the Commonwealth. In all cases, the connection to the UK has both historical and present-
day roots. Yet, in each country the heritage of the English common law, as filtered through
history and current political and social conditions, is complex. A great merit of this volume is
that it does not try to squeeze that diversity into a single narrative about legal influence. Such
a reductive effort would have been particularly troublesome given the open-ended and shape-
shifting nature of the common law itself even in England, its point of origin.
The volume’s focus on judicial review of administrative action required the authors to look

beyond the resolution of private disputes in common-law courts. For public law disputes, the
judiciary cannot rely only on principles derived from the common law. It must apply and
interpret statutes, constitutional texts, and treaties. Even though the UK continues to operate
without a written constitution, most of the other countries discussed here have written
constitutions or, at least, founding documents. Even the UK has moved toward the use of
legal texts for foundational matters, most importantly the Human Rights Act. Furthermore, in
some countries indigenous legal traditions remain important, sometimes reflected in a
parallel system of dispute resolution.
These essays both recognize the continuing vitality of the common law and acknowledge

the way that local traditions interact with each country’s legal system as interpreted by its
courts. Of course, cross-country differences lead one to ask if common threads remain on
which to draw. The authors point to some such threads, but the question cannot be answered
without the addition of countries whose colonial history differs from those studied. In
particular, the nations of Latin America and Francophone Africa draw on the public law
traditions of France, sometimes by way of Spain. Public law in other countries, such as Japan,
embodies a strong German influence. Others, again mostly in Latin America, operate under
constitutions derived from the US model. Today, the public law of most former parts of the
British Empire diverges from the UK’s Westminster model in fundamental ways. A central
claim of this volume is the diverse experience and present day situation of these former parts
of the Empire and others under British influence. This volume’s fascinating overview will, I
hope, inspire comparative law scholars to extend these comparisons to countries with diverse
legal traditions that go cannot simply be characterized as “common” law or “civil” law, full
stop. The contributions decisively refute overly simple claims for the countries in the
common law family. I assume that similar patterns of diversity and overlap are also charac-
teristic of the public law of nations influenced by continental European models.

xiii
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The value of remaining within the common law framework allows the authors to focus on
how legal borrowing from one source has produced different results. In the colonial context, a
key tension is between British efforts both to control and to shape colonial governments as
well as exporting the common law. The result, as outlined in several chapters, was to use
English law in the service of an executive-led government dominated by the British Governor
General. These authorities controlled the British colonies, with the franchise limited to white
settlers, often a small minority of the population. As the chapter on Kenya makes especially
clear, the legacy of strong executive dominance of the legislature and the judiciary then
carried over into a strong presidential government after independence. Another aspect of the
colonial legacy is the co-existence in some countries of dual systems of law, one based on
indigenous practices and the other derived from British law. Conflicts between traditional
law and English common law have been an ongoing feature of these jurisdictions, both as
colonies and as independent states trying to balance competing traditions.

The development of judicial review in the settler colonies that gained independence from
Britain in the eighteenth and nineteenth centuries does not present a uniform pattern. Some
adopted constitutional structures close to the UK’s parliamentary model, that is, Canada,
Australia, and New Zealand. However, the legal systems in all three have had to accommo-
date the interests of indigenous populations that have had a history of exclusion dating to the
colonial period, and in some, a history of slavery. Furthermore, the case of Canada is more
complex because of French-influenced law in Quebec. The United States, in contrast,
adopted a separation-of-powers presidential system, as outlined in the chapters by Paul
Craig and Peter Cane. The US history of slavery and discrimination against minorities
continue to influence state-society relations and the role of the courts. Under its presidential,
separation-of-powers system, US administrative law relies heavily on statutes, especially the
1946 Administrative Procedure Act with its provisions for notice-and-comment rulemaking.
Other countries with a common-law heritage have not copied its provisions for judicial review
of rulemaking processes, but everywhere there is pressure for more public consultation on
secondary norms and greater access to the courts for public-interest claims. In the US, the
common law’s reliance on case law has carried over to judicial opinions that interpret
statutes. Judicial review of administrative action has led to common-law-like evolution over
time. It is this developmental feature of common law adjudication, rather than its established
doctrines, that have survived the shift to a quite different form of government.

Taken as a whole this volume is a valuable addition to comparative public law. It follows
the thread of influence of the English common law across a wide range of disparate political,
economic, and social situations and into geographical locations with widely varying histories.
The result is a fine addition to comparative public law. It will enlighten readers about the
fascinating ways in which legal borrowing occurs, about resistance from local inhabitants,
both indigenous people and settlers, and it shows how similar legal doctrines can have
dramatically different effects depending upon the soil in which they are planted.

Professor Susan Rose-Ackerman, Yale Law School
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Kivlehan v. Éireann [2016] IEHC 88

Laurentiu v. Minister for Justice [1999] 4 IR 26

Leen v. President of the Executive Council [1925] IR 456

Lett & Co v. Wexford Borough Council [2014] 2 IR 198

M v. Medical Council [1984] IR 485

Macauley v. Minister for Posts and Telegraphs [1966] IR 345

Mallak v. Minister for Justice, Equality and Law Reform [2012] 3 IR 297

McDonald v. Bord na gCon [1965] IR 217

McGee v. Attorney General [1974] IR 284

McGowan v. Labour Court [2013] 3 IR 718

McKernan v. Employment Appeals Tribunal [2008] IEHC 40

Meadows v. Minister for Justice, Equality and Law Reform [2010] 2 IR 201

Table of Cases xxiii

www.cambridge.org/9781009306065
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-30606-5 — Judicial Review of Administrative Action Across the Common Law World
Edited by Swati Jhaveri , Michael Ramsden
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Mone v. An Bord Pleanála [2010] IEHC 395
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SFA v. Minister for Justice and Equality [2015] IEHC 364

Shell Limited v. McGrath [2013] 1 IR 247

State (Abenglen Properties Ltd) v. Dublin Corporation [1984] IR 381

State (Davidson) v. Farrell [1960] IR 438

State (Holland) v. Kennedy [1977] IR 193

State (Lynch) v. Cooney [1982] IR 337

Stroker v. Doherty [1991] 1 IR 23

Tormey v. Attorney General [1985] IR 289

Webb v. Ireland [1988] IR 353

White v. Dublin City Council [2004] 1 IR 545

ISRAEL

Abir Company Ltd v. Inspector-General of Police and Prisons, HC 76/39; 7 PLR 31 (1940)

Academic Center for Law and Business v. Minister of Finance, HCJ 2605/05; 63(2) PD 545

(2009)

Attorney General v. M Dizengoff & Co (Navigation) Ltd, CA 311/57; 13 PD 1026 (1959)

Bejerano v. Minister of Police, HCJ 1/49; 2 PD 80 (1949)

Ben-Ami v. Local Council Kfar Yona, HC 3/42; 9 PLR 75 (1942)

Ben-Atiyah v. Minister of Education, Culture and Sports, HCJ 3477/95; 49(5) PD 1 (1996)

Berman v. Minister of Interior, HCJ 3/58; 12 PD 1493 (1958)

Binnenboim v. Municipality of Tel-Aviv, HCJ 21/51; 6 PD 375 (1952)

Binui Vepituch Banegev Ltd v. Minister of Defense, HCJ 101/74; 28(2) PD 449 (1974)

Dapei Zahav Ltd v. Broadcasting Authority, HCJ 389/80; 35(1) PD 421 (1981)

Deri v. Committee of Releases, HCJ 598/77; 32(3) PD 161 (1979)

Eisenberg v. Minister of Building and Housing, HCJ 6163/92; 47(2) PD 229 (1993)

El-Karboutly v. Minister of Defense, HCJ 7/48; 2 PD 5 (1948)

Federman v. Sir Ronald Storrs, District Commissioner, Jerusalem – Southern District, HC

69/25; 1 PLR 57 (1920–1933)

Ganor v. Attorney General, HCJ 935/89; 44(2) PD 485 (1990)

Havkin v. Inspector General of Police and Prisons, HC 78/38; 7 PLR 35 (1940)

Jabotinski v. Weitzman, HCJ 65/51; 5 PD 801 (1951)

xxiv Table of Cases

www.cambridge.org/9781009306065
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-30606-5 — Judicial Review of Administrative Action Across the Common Law World
Edited by Swati Jhaveri , Michael Ramsden
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Kirshenbaum v. Major-General EL Bols, HC 86/47; 14 PLR 423 (1947)

Kol Ha’am Ltd. v. Minister of Interior, HCJ 73/53; 7 PD 871 (1953)

Lazarovitz v. Food Comptroller, Jersualem, HCJ 105/54; 10 PD 40 (1956)

Leon v.The Acting Commissioner of the Urban Area of Tel-Aviv (Yehoshua Gubernik), HCJ

5/48; 1 PD 58 (1948)

Microdaf v. Electricity Company of Israel Ltd, HCJ 731/86; 41(2) PD 449 (1987)

Miller, Engineering (Agency and Export) Ltd v. Minister of Transport, HCJ 311/60; 15 PD

1989 (1961)

Movement for Quality in Government in Israel v.Government of Israeli, HCJ 3094/93; 47(5)

PD 404 (1993)

Municipality of Petach-Tikva v. Tachan, CA 183/69; 23(2) PD 398 (1969)

Ressler v. Minister of Defense, HCJ 910/86; 42(2) PD 441 (1988)

Rokach v. General Officer Commanding British Troops in Palestine and Trans-Jordan, HC

40/47; 14 PLR 154 (1947)

Sarid v. Knesset Speaker, HCJ 652/81; 36(2) PD 197 (1982)

Schnitzer v. Chief Military Censor, HCJ 680/88; 42(4) PD 617 (1989)

Sci-tex Corporation Ltd v. Minister of Commerce and Industry, HCJ 135/75; 30(1) PD 673

(1975)

Segal v. Minister of Interior, HCJ 217/80; 34(4) PD 429 (1980)

Sheib v. Minister of Defense, HCJ 144/50; 5 PD 399 (1951)

Shimel v. Authorized Authority, HCJ 174/54; 9 PD 459 (1955)

Trudler v. Elections Officer to the Agricultural Committees, HCJ 77/63; 17 PD 2503 (1963)

United Mizrahi Bank Ltd v. Migdal Cooperative Village, HCJ 6821/93; 49(4) PD 221 (1995)

Weinberg v. District Commissioner, Jerusalem District, HC 9/38; 5 PLR (1938)

Yehoshua v. Appeals Tribunal Under the Invalids (Pensions and Rehabilitations) Law, 1949,

HCJ 176/54; 9 PD 617 (1955)

Zeev v. The Acting Commissioner of the Urban Area of Tel-Aviv (Yehoshua Gubernik), HCJ

10/48; 1 PD 85 (1948)

Zerubavel v. Appeals Tribunal Under the Families of Fallen Soldiers Law, HCJ 5/53; 7 PD

182 (1953)

KENYA

Alex Malikha Wasubwa & 7 others v. Elias Nambkha Wamita & 4 others [2012] eKLR

Daniel Nyongesa and others v. Egerton University College [1990] KLR 692

Dry Associates Limited v. Capital Markets Authority & another [2012] eKLR

Elizabeth Wainaina and others v. Board of Governors of Pangani Girls School, Misc. Civil

Case No. 818 of 1992

Fauzia Tariq Zubedi v. Athman Hassan Awadh & 3 others [2013] eKLR

Geoffrey Mwangi Kariuki v. University of Nairobi, Misc Application No 4788 of 1992

(unreported)

Gilbert Hezekiah Miya v. Advocates Disciplinary Committee [2015] eKLR

Irungu Kangata and others v. University of Nairobi, Misc. Civil Application No. 40 of 2001

(unreported)

Jotham Mulati Welamondi v. Chairman, Electoral Commission of Kenya [2002] 1 KLR 486

Kasuli v. AG [1971] EA 423

Kenya African National Union v. Mwai Kibaki [2005] eKLR

Table of Cases xxv

www.cambridge.org/9781009306065
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-30606-5 — Judicial Review of Administrative Action Across the Common Law World
Edited by Swati Jhaveri , Michael Ramsden
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Khobesh Agencies Limited & 32 others v. Minister of Foreign Affairs & International

Relations & 4 others [2013] eKLR

Kibaki v. Moi and 2 others (No 2) (2008) 2 KLR 308; (2008) 2 KLR 351

Koinange Mbiu v. Rex (1951) 24(2) KLR 130

Martin Nyaga Wambora v. County Assembly of Embu and 37 others [2015] eKLR

Meshack Ageng’o Omondi v. Eldoret Municipal Council and another [2012] eKLR

Michael Mungai v. Attorney General & 9 others [2015] eKLR

Municipal Board of Mombasa v. Kala (1955) 22 EACA 319

Mwangi v. R (1950) 24 (1) KLR 72

NationMediaGroup Limited v.Cradle – theChildren’s Foundation Suing throughGeoffrey

Maganya [2016] eKLR

Ndegwa v. Nairobi Liquor Licensing Court (1957) EA 709 (Kenya)

Patel v. Plateau Licensing Court (1954) 27 KLR 147

Peter Muchai Muhura v. Teachers Service Commission [2015] eKLR

R v. the Staff Disciplinary Committee of Maseno University and others ex parte Prof.

Ochong’ Okello, Kisumu Misc. Application No 227 of 2003

Re Marle’s Application [1958] EALR 153

Republic v.Director of Public Prosecutions & another ex parte Chamanlal Vrajlal Kamani &

2 others [2015] eKLR

Republic v. Funyula Land Disputes Tribunal Busia Principal & 2 others [2014] eKLR

Republic v.Kahindi Nyafula & 3 others ex parte Kilifi South East Farmers Cooperative [2014]

eKLR

Republic v.Minister for Information & Broadcasting and Ahmed Jibril, ex parte East African

Television Network Limited, Nairobi High Court Misc Civ App No 403 of 1998

(unreported)

Shah v. AG (No 2) [1970] EA 523

Sheikh Brothers v. Hotels Authority (1949) 23(2) KLR 1

Suchan Investment Limited v. Ministry of National Heritage and Culture [2016] eKLR

(4 March 2016)

Taib A Taib v. Minister for Local Government [2006] eKLR

University Academic Staff Union v. Registrar of Societies, Nairobi High Court Civil applica-

tion No 20 of 1994

Wangari Maathai v. The Kenya Times Media Trust, Nairobi High Court Civil Case No 5403

of 1989 (unreported)

MALAYSIA

AChild &Ors v. Jabatan Pendaftaran Negara &Ors [2017] 7Current Law Journal 533 (Court

of Appeal)

Commissioner for Religious Affairs v. Tengku Mariam [1970] Malayan Law Journal 222

(Supreme Court)

Dalip Kaur v. Pegawai Polis Daerah, Balai Polis Daerah, Bukit Mertajam & Another [1992] 1

Malayan Law Journal 1 (Supreme Court)

Indira Gandhi a/p Mutho v. Pengarah Jabatan Agama Islam Perak [2013] 5 Malayan Law

Journal 552 (High Court)

Indira Gandhi a/p Mutho v. Pengarah Jabatan Agama Islam Perak & Ors and Other Appeals

[2018] 3 Malayan Law Journal 545 (Federal Court)

xxvi Table of Cases

www.cambridge.org/9781009306065
www.cambridge.org

