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Daiqiang Zhang, 122—23
DALL-E, 309
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dark patterns, 303—4
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asymmetric ownership of, 305
value of, 305-6
data collection
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data harvesting, 423
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intellectual property and, 266
Internet of Things under, 258, 264-66
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in UK, 267-68
data harvesting, 423
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data subject rights, 75
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DeFi. See Decentralized Finance (Del1)
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Dennett, Daniel, 410
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Designs Act, Australia (2003), 24849
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digital assets
conversion of, 151-60
barring of, 152—53
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future development of, 163-66
hackers of, 15152
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Jurisearch Holdings, LLC v.
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management of, 44
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Jurisearch Holdings, LLC v.
Lawriter, LLC, 156

smart contracts and, 102—5
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title actions and, 15860
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under Uniform Commercial Code, 158-60
voidable titles, 159
under Uniform Fiduciary Access to Digital
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in U.S.
conversion of assets in, 150, 152-53
in Kremen v. Cohen, 150, 155
state regulation of, 152—54, 165
Digital Content Directive (DCD), 41—42
digital contracts, 421
digital disinhibition, 292-93, 312
Digital Markets Act (DMA), EU, 7273
Internet of Things under, 258, 26972
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biases in, 295-96
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cognitive, 285
consumer expectations and norms
influenced by, 294—301
status quo, 289
for clinical decision support systems, 297
cognitive processing and, 301—7
conceptual approach to, 284-85
consumer requirements for, 29394, 287-94
dark patterns and, 303—4
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value of, 305-6
deep fakes, 3034
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under General Data Protection Regulation, 306
generative design in, 308-10
data-driven efficiency, 308—9
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rule-based efficiency, 308—9
under Goodhart’s law, 291
human behavior and, 286-87
digital disinhibition, 292-93, 312
ease of action, 287-8¢
Save More Tomorrow program, 289—go
social behavior, 29293
status quo bias, 289
human-technology dynamics, 298-300
responsible human—technology
relationships, 312-13
informed decision-making in, 298-300
innovation models and, 286—94
legal legacy of, 284
nonhuman rights and, 310-12
product adoption and, 286-87
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technological advances and, 284-85, 293-94
public interest technology, 307-8
value creation in, 300-1
digital property, technological property and,
35-40
Digital Services Act (DSA), EU (2024), 72-73
Internet of Things under, 258, 272-76
enforcement mechanisms in, 276
intermediaries under, 273—74
Very Large Online Platforms, 273-76
smart data enclosures under, 263, 272-76
Very Large Online Platforms, 27376
digital signatures, 138-39
digital trails, traceability with, g8—g9
disembodiment, of technological property, 36-37
disinformation threats, with Al, 52—53
dispute resolution. See also online dispute
resolution (ODR)
appropriate dispute resolution, 436—37
National Center for Technology and Dispute
Resolution, 45455
private online, 44143
in Wall Street Journal Agreement to Arbitrate,
35455
distributed database. See blockchains, blockchain
technology and
distributed ledger. See blockchains, blockchain
technology and
DMA. See Digital Markets Act (DMA), EU
DMCA. See Digital Millennium Copyright Act
(DMCA), U.S. (1998)
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DPIAs. See data protection impact assessments
(DPIAs)
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Dutch East India Company, 12

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781009279109
www.cambridge.org

Cambridge University Press & Assessment

978-1-009-27910-9 — The Cambridge Handbook of Emerging Issues
at the Intersection of Commercial Law and Technology

Edited by Stacy-Ann Elvy , Nancy S. Kim

Index

More Information

466 Index

earning fees, in credit card processing, 114-16
service to merchants, 114
service to networks, 114-16
Fasterbrook, Frank, 405
e-commerce platforms. See also Amazon
additional proposals for, 192—94
brick and mortar stores, 172
conceptual approach to, 17175
consumer contracts and, 421
data collection by, 181
end user license agreements and, 181
global expansion of, 171-74
Hillerest Country Club v. ND Judds Co., 183
liability law and, 171, 174
defective goods under, 173-74
Restatement (Third) of Torts:
Products Liability and, 193-94
for third-party goods, 174
purpose of, 171
Riley v. Ken Wilson Ford, Inc., 184
on social media, 17273, 189
strict products liability and negligence, 193
Amazon and, 184-88
Restatement (Second) of Torts and, 184-85
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under Tennessee Products Liability Act, 188
under Uniform Commercial Code, 171, 174, 175
warranty liability in, 176-84
in U.S., 171-74
under Communications Decency Act, 171,
175, 188-92
Consumer Product Safety Commission, 173
under Safe Drinking Water and Toxic
Enforcement Act, 175, 191
warranty law and, 175
warranty liability, 176-84
bright-line rules in, 177
definition of terms for, 176, 177
express warranties, 181, 182, 184, 181-84
implied fitness warranty, 178-81
implied merchantability warranty, 176-79
McDonald v. LG Electronics, 177, 189-9o
EDC. See electronic draft capture (EDC)
El Salvador, Bitcoin as legal tender in, 93
Elavon, 116, 120-21
electoral Al models, under AIA, 69—70
electronic contracting, for non-fungible tokens, 27
electronic draft capture (EDC), 109-10
Electronic Funds Transfer Act (Regulation E),
U.S. (1978), 11516
“Eliza effect,” 310
ELIZA program, 310
Elvy, Stacy-Ann, 41
embedded approach, to technological property, 41

Eminem, 20
encryption
for Bitcoin
private key, 87, 88
public key, 87, 88
in quantum information science and
technology, 135
Advance Encryption Standard, 13637
privacy enhancement through, 138-39
public key encryption, 145
in quantum computers, 135
end user license agreements (EULAs)
in Australia, 248
consumer protection law and, 42, 43
e-commerce platforms and, 181
as legal structure, 38
rates of use for, 423
enforcement mechanisms, in
Artificial Intelligence Act, 7o-71
through fines, 70
implementation of, 71
interpretation of, 71
through national authorities, 70
Englert v. Ivac Corp., 163-64
entrustment, 159—60
eObjects
in Australia, 24647
competition for, 251-52
medical eObjects, 251-52
right to repair for, 253-54
third wave of computing and, 233, 235-37
ESCAPE. See United Nations (UN)
Ethereum, 6, 89
smart contracts and, 379, 381-83
EU. See European Union (EU)
EU Council, 55-56
EU Data Governance Act, 73
EU Product Liability Directive, 78-79
EULAs. See end user license agreements
(EULAs)
European Commission, 55
AIA draft proposals, 54-55, 61, 71—72
European Electronic Communications Code,
269—70
European Parliament, 55-50, 61, 7172
European Union (EU). See also Artificial
Intelligence Act (AIA), EU; Data
Governance Act, EU; Digital Markets Act
(DMA), EU; Digital Services Act (DSA),
EU (2024); General Data Protection
Regulation (GDPR), EU (2016)
Al Liability Directive, 51, 54
artificial intelligence policy legislation in, 53-54
Charter of Fundamental Rights, 75, 76
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Cyber Resilience Act, 7374
Open Data Directive, 73
Product Liability Directive, 78-79
quantum computing in, 281-82
right to repair in, 239—40
smart contracts in, 378-79
third wave of computing in, 239—40
Treaty on the Functioning of European
Union, 76
exclusionary approach, to technological
property, 41
exclusive rights, under bills of lading, 18
exhaustion doctrine, right to repair and, 22022
as statutory policy, 228
express warranties, 181-84
product liability law and, 325
extant systems, for NF'Ts, 18-19

Facebook, 172-73

Fairfield, Joshua, 26

fairness, in business-to-consumer ODRs, 452-53

familial agreement, smart contracts as distinct
from, 100

Federal Bill of Lading Act, 17

Federal Trade Commission (F'T'C), 218-19, 239

on artificial intelligence risks, 322

fees. See earning fees, in credit card processing;
interchange fees, in credit card
processing; pricing fees, in credit card
processing; transaction fees

feoffment with livery of seisin, 14—15

Feynman, Richard, 132-33

finance, democratization of, through
tokenization, 7

First Data, 116

flexibility, of technological property, 37-38, 39

flooding the network, on Bitcoin, 88

folk psychology, 410-11

foundational Al models, under Artificial
Intelligence Act, 66

four-party systems, in credit card processing, 109-11

Fox, Megan, 188

freedom justification, for technological
property, 36

FRE/F-K scores, in TOUs, 434

FTC. See Federal Trade Commission (FTC)

FTX, collapse of, 84-85, 97

Fuller, Lon, 412

General Data Protection Regulation (GDPR),
EU (2016), 56
Artificial Intelligence Act and, 51, 72-82
accountability criteria between, 78-8o
data processing under, 64, 7374

enforcement interoperability between, 78
for high-risk systems, 8082
regulation precedence under, 76-77
supply chains and, 79
Brussels effect from, 58-59
data protection impact assessments, 75, 81
data subject rights, 75
“Solely Automated Decision-Making,” 76,
8o-82
digital product design under, 306
processor classifications under, 8o
provisions of, 7476
for consent, 75
for controllers, 74—76
for personal data, 74
“general intangible,” 29
general purpose Al (GPAI systems), under
Artificial Intelligence Act, 65-66
generative Al systems, 52, 319—21
under Artificial Intelligence Act, 65-66
ChatGPT, 309, 321
data in, 319—20
digital product design for, 308-10
data-driven efficiency, 308—9
image generation, 309
large language models, 309
rule-based efficiency, 308—9
limitations of, 321
logic in, 31920
machine learning models, 320
geolocation, 430-31
ghost imaging, with quantum sensing, 144
Gibson, James, 298
Global Positioning System (GPS), 132, 142—44
Goldman, Eric, 189
Goodhart’s law, 291
Google
AlphaGo, 4067
generative Al system and, 52
Language Model for Dialogue Applications,
310-11, 4078
quantum computers and, 135
Google Assistant, 397-98
Google Sheets, 332-33
terms of service for, 332-33
GPAI systems. See general purpose Al (GPAI
systems), under Artificial Intelligence Act
GPS. See Global Positioning System (GPS)
GPT-3,31
GPT-4 model, for Al 51-54
advanced technology for, 341—42
ChatGPT, 309, 321
adoption rates for, 342
DALL-E, 309
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disadvantages of, 52-53 Industrial Revolution, 41718
existential threats from, 5253 consumer contracts and, 416
generative Al systems market influenced by, 52 negotiable instruments law during, 10
launch of, 52 informed decision-making, in digital
OpenAl and, 52 product design, 298—300
terms of service for, 328-30 innovation
Stable Diffusion, 309 Artificial Intelligence Act and, 57-58, 63
Green, Seth, 20 technological property and, 39
Guadamuz, Andres, 395 innovation models, digital product design and,
286-94
hackers, 151-52 installment plans, in consumer contracts, 417
Hand, Learned, 405 intangible assets
Haynes, Allyson, 42425 digital assets as
Herbst-Murphy, Susan, 119 Jurisearch Holdings, LLC v. Lawriter,
high switching costs, in credit card processing, LLC, 156
123-24 replevin for, 155-58, 163-66
high-risk Al systems, 6770 tokenization of, 6
under Artificial Intelligence Act, 27778 intellectual property. See also copyright and
frameworks for, 6061 copyright law; patent and patent law;
General Data Protection Regulation trademark and trademark law
interoperability and, 8o-82 right to repair for, 21618, 224, 227, 229
regulatory mechanisms for, 56 tokens as, 7
Hillerest Country Club v. ND Judds Co., 183 intellectual property law
Hillman, Robert, 420 3D printing under, 200-11
holder in due course status, 11 in Australia, 248-51
Holmes, Oliver Wendell, Jr., 405 Productivity Commission on, 245-46
Hoofnagle, Chris Jay, 41 uncertainty in legislation, 254—56
human behavior, digital product design blockchain and, 24
influenced by, 286-87 Computer-aided design under, 200-11
digital disinhibition, 29293, 312 intellectual property rights (IPR)
case of action, 287-89 in Australian third wave of computing, 248-51
Save More Tomorrow program, 289—go Productivity Commission on, 24546
social behavior, 292-93 uncertainty in, 254—56
status quo bias, 289 under Data Governance Act, 266
human-technology dynamics, 298-300 smart data enclosures and, 264
responsible human-technology relationships, intention, intentionality and
312-13 collective, 413
hybrid transactions, product liability law and, in smart contracts
32627 expression of intention, 388-92
Hynes, Richard, 221, 224 manifestation of, 387-88
as prerequisite, 386—92
ICODR. See International Center for Online subjectivity of, 386
Dispute Resolution (ICODR) interchange fees, in credit card processing, 111-12
ICON community, 149 limitation of, 125
IETF. See Internet Engineering Task Force interdependence principle, 102
(IETF) International Center for Online Dispute
image generation, 309 Resolution (ICODR), 454-55
implied fitness warranty, 178-81 Internet. See also Internet of Things (IoT)
implied merchantability warranty, 176—79 consumer contracts and, 420-25
Impression Products, Inc. v. Lexmark, Inc., 221-25 data collection, 421-23
independence, technological property and, 39 digital contracts, 421
independent service organizations (ISOs), dimensions of scale, 421
13, 217-18 as online medium, 42325
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privacy policies, 42425
Terms of Use and, 421, 42324
IP addresses, 14041
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definition of, 25
as non-fungible tokens, 25
non-fungible token sales on, 27
online advertising, 422—23
smartphones and, 427
as technology revolution, 420-25
Internet Engineering Task Force (IETF), 141
Internet of Things (IoT)
analysis of, 282-83
under Artificial Intelligence Act, 258, 261, 276-81
in Australia, 243
blockchains and, 92
smart contracts and, g6
Brussels effect and, 276
under Data Governance Act, 258, 264-66
trade secrets under, 266-67
definition of, 259
under Digital Markets Act, 258, 26972
under Digital Services Act, 258, 27276
enforcement mechanisms in, 276
intermediaries under, 273-74
Very Large Online Platforms, 275, 273-76
EU regulation of, 258
opening up of loT, 258-63
Product Liability Directive, 261
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under General Data Protection Regulation,
260-62
intellectual property and, 259
intellectual property rights and, 259, 204
public sector and, 263-69
technological property and, 41
definition of, 46
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remote interference in, 41
under UN Global Digital Compact, 262
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IoT. See Internet of Things (IoT)
IP addresses. See Internet protocol addresses
(IP addresses)
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IPR. See intellectual property rights (IPR)
ISOs. See independent service organizations (ISOs)
issuing banks, in credit card processing, 110-11
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Jurisearch Holdings, LLC v. Lawriter, LLC, 156
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Kremen v. Cohen, 150, 155
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LaMDA. See Language Model for Dialogue
Applications (LaMDA)
land deeds, tethering effects and, 19
Language Model for Dialogue Applications
(LaMDA), 31011, 407-8
large language models (LLMs), 309. See also
smart readers
artificial intelligence and, 406—9
AlphaGo, 406-7
general intelligence in, 406—7
LaMDA, 407-8
ChatGPT, 309, 321
adoption rates for, 342
conceptual approach to, 336
Language Model for Dialogue Applications,
310-11, 4078
legal informatics studies, 278
Lemoine, Blake, 407-8
letter of intent, smart contracts as distinct
from, 100
letters of credit, 101—2
interdependence principle, 102
Levitin, Adam, 121
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liability law. See also product liability law
e-commerce platforms and, 171, 174
defective goods under, 173-74
Restatement (Third) of Torts: Products
Liability and, 193—94
for third-party goods, 174
licenses, licensing and
end user license agreements
consumer protection law and, 42, 43
e-commerce platforms and, 181
as legal structure, 38
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sales compared to, 40
sales-licensing hybrids, 41
for software, 34
lien enforcement, 30
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machine learning Al, 4034
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negotiable instruments law, g—11
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mass contracting, 417-18
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advertising initiatives, 116-17
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McDonald, Aleecia, 432-33
memes, on Internet
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as non-fungible tokens, 25

assignability in, 10

bills of exchange under, 9-10
choses in action, 10
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commodities as negotiable instrument, 11
debts under, g

holder in due course status, 11
during Industrial Revolution, 10
paper currency and, 11
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right to payment in, 11

transfers under, 18
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high switching costs, 123—24
legal mechanisms for, 12427
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technological influences on, 12124
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clause simplification in, 361
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original, 359
simplification of, 360
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NISQ computers. See Noisy Intermediate-
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Microsoft Windows, 418 NIST. See National Institute of Standards and
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processing requirements for, 89
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platforms for, 1920
tethering effects and, 19—20
tokenization and, 6
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money. See also cryptocurrencies; paper currency
definition of, 92-93
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conceptual approach to, 3-8
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extant systems, 18-19
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smart contracts and, 6—7, 393-94
technical licensing of, 18-19
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tokenization as mismatch with, 1825
transactions with, 25-31
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legal effects in, 25-31
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of non-fungible tokens, 19 fixed rates, 11718
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tokens as representation of, 6, 7 payment facilitators and, 117
per transaction revenues, 120
paper currency in UK markets, 11718
negotiable instruments law and, 11 privacy coins, 97
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patent and patent law encryption and, 138-39
3D printing under, 200-11 with quantum computers, 135
3D bioprinting, 2045 for quantum Internet, 141
contributory infringement, 204 with quantum sensing, 142—44
direct infringement, 203—4 privacy policies
indirect infringement, 204 Internet and, 42425
infringement under, 2015 in Terms of Use, 43235
Computer-aided Design under, 200-11 private key encryption, for Bitcoin currency,
protections under, 201 87, 88
right to repair and, 216 private online dispute resolution, 441—43
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payment rights, under Uniform Commercial for Bitcoin, 89
Code, 9 under General Data Protection Regulation, 8o
Payment System Regulator, in credit card product liability law, 32328
processing, 117-18 conceptual approach to, 317-19
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personal data, under General Data Protection express warranties, 325
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Perzanowski, Aaron, 41, 229 hybrid transactions and, 326—27
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classical, 131 Amazon and, 184-88
PIT. See public interest technology (PIT) Restatement (Second) of Torts and, 184-85
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limitations of, 134—35
Noisy Intermediate-Scale Quantum
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privacy issues with, 135
processing speed for, 133
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Shor’s Algorithm and, 133-35
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digital signatures, 138-39
encryption with, 136—37
National Institute of Standards and
Technology, 138
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encryption in, 135
Advance Encryption Standard, 136-37
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privacy enhancement through, 138-39
public key, 145
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OECD and, 130
privacy framework for, 145—47
encryption and, 138-39
with quantum computers, 135
for quantum Internet, 141
with quantum sensing, 142—44
private sector investment in, 14546
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quantum mechanics theories, 131-32
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source material for, 132
quantum sensing, 142—44
ghost imaging, 144
Global Positioning System, 132, 142—44
national security applications of, 144
privacy issues, 142—44
in U.S,, 138
national security applications of, 144
quantum Internet, 139—41
applications of, 139
Center for Quantum Network and, 140
definition of, 139
Internet protocol addresses, 140—41
interoperability of, 141
privacy protections with, 141
Quantum Internet Research Group, 141
Quantum Internet Research Group (OIRG), 141
quantum key distribution (OKD), 137-39, 145
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quantum sensing, 142-44
ghost-imaging, 144
Global Positioning System, 132, 142—44
national security applications of, 144
privacy issues, 142—44
quantum technology
attributes of, 129
conceptual approach to, 128-31
definition of, 129
ethical guidelines for, 131
global investment in, 130
legal guidelines for, 131
limitations of, 129
under National Quantum Initiative Act, 130
under National Quantum Strategy, 130
Organization for Economic Co-operation and
Development and, 130
UN Economic and Social Commission for
Asia and the Pacific, 130
qubits, 133, 134

Rachlinski, Jeffrey, 420
Radin, Margaret Jane, 156, 157
rationality. See collective rationality
real estate markets, tokenization in, 4-6
rebuttable presumption of causality, 79
replevin
digital assets and, 150, 151-63
Englert v. Ivac Corp., 16364
for intangibles, 155-58, 163-66
repossession, under smart contracts, 102—5
defaults and, 104, 105
responsible human—technology relationships,
312-13
Restatement (Third) of Torts: Products Liability,
193-94
Restatement (Second) of Torts, 184-85
retail software revolution, 418—20
right to payment, in negotiable instruments law, 11
right to repair, for consumers. See also Australia,
third wave of computing in; third wave of
computing
under common law, 220-21
conceptual approach to, 215
consumer value of, 216-17
doctrinal parts protections, 22628
in European Union, 239—40
exhaustion doctrine and, 22022
as statutory policy, 228
Federal Trade Commission and, 218-19
history of, 215-19
Impression Products, Inc. v. Lexmark, Inc., 221-25
independent service organizations and, 21718
for intellectual property, 216-18, 224, 227, 229

Index

Magnuson-Moss Warranty Act and, 218
multilevel nature of things and, 22628
original equipment manufacturers and, 21718,
226-27
overprotection, 226-28
patent law and, 216
preemption of contractual obligations, 223-26
reforms for, 22628
through judicial reinterpretation, 227-28
in Wilson v. Simpson, 215-16, 219-20
rights protections. See also specific legislation;
specific rights
under Artificial Intelligence Act, 71-72
Riley v. Ken Wilson Ford, Inc., 184
rivalrousness, non-fungible tokens and
conceptual art and, 23-24
intellectual property rights and, 24
lack in digital art, 2324, 25
non-rivalrousness and, 22
robotics, 49
Rochet, Jean-Charles, 12425
rogue Al 53

Safe Drinking Water and Toxic Enforcement
Act (Proposition 65), U.S. (California)
(1986), 175,191
sale of goods, smart contracts for, 102
sales. See transactions, sales and
Sales of Goods Directive (SGD), 41—42
sales-licensing hybrids, 41
Save More Tomorrow program
(SMarT program), 289—go
Schultz, Jason, 229
SDGs. See Sustainable Development
Goals (SDGs)
secondary markets, tokens in, 6-7
secured credit, non-fungible tokens and, 28-31
non-tethering and, 2829
secured credit and, lien enforcement and, 30
Securities and Exchange Commission, U.S., 393
securities trading, 4
blockchain technology, 96
certificates, 12
control mechanisms in, 13-14
brokerage accounts, 14
Depository Trust Company and, 14
deeds of bargain and sale, 12
Dutch East India Company, 12
history of, 11-13
indirect ownership of securities, 14
paperwork crisis in, 13
reform movements in, 12-13
for corporate stock transfer, 12, 13
smart contracts and, g6
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Société des Moulins de Bazacle, 12
tokenization of, 4, 1-14
transactions in, 96
Uniform Commercial Code and, 13
certificated forms, 13
security entitlements, 14-15
uncertificated forms, 13
securities transfers, 2526
security entitlements, 14-15
security interests, under Uniform
Commercial Code, 29
sentient Al, 310-12
SGD. See Sales of Goods Directive (SGD)
Shin, Mark, 149
Shor, Peter, 133-34
Shor’s Algorithm, 133-34, 135
Simon, Herbert, 431
simplification assessment, of smart readers, 34549
for clauses, 351, 372-73
text complexity, 347
text length, 34546
text readability, 34749
smart cities, 263-64
smart contracts, 105
adoption of term, 384
artificial intelligence and, 402—3
Bitcoin and, 95
blockchain technology and, 86, 92, 95—90, 382
Internet of Things and, g6
trade clearing and settlement of securities
transactions, g6
categories for, 379-80
code for, 382
conceptual approach to, 37577
contract law for, 1001
familial agreement as distinct from, 100
letter of intent as distinct from, 100
crypto-assets transferred through, 394-95
decentralized autonomous organizations, 393-94
decentralized finance, 393
deconstruction of, 377-78
definition of, 37879, 384-86, 402—3
in EU, 378-79
in U.S., 378, 393
digital assets and, 102—5
enforceability of, 385
Ethereum and, 379, 381, 382, 383
general contracts compared to, 384-86
as independent of the law, 385
intention in
expression of, 388-92
manifestation of, 387-88
as prerequisite, 386—92
subjective, 386

interchangeability of, 383-84
labels for, 379-80
legal aspects of, 380-83
letters of credit compared to, 101-2
interdependence principle, 102
National Institute of Standards and
Technology and, 378
non-fungible tokens and, 67, 39394
nontraditional analysis of, 394—96
oracles and, 382
prerequisites of, 385-86
consideration as, 392-94
intention as, 386—92
repossession and, 102—5
defaults and, 104, 105
for sale of goods, 102
scope of, 378-79
taxonomy of, 383
technical aspects of, 380-83
execution mechanisms, 381-83, 391-92
Tether, 383
under Uniform Commercial Code
(2022 Amendments), 95-96, 1002
smart data enclosures, 258-59
analysis of, 282-83
under Artificial Intelligence Act, 263, 276-81
Brussels effect and, 276
under Data Governance Act, 263, 204-66
intellectual property and, 266
remote-access-by-default approach, 267-68
re-users of data, 268
trade secrets under, 266-67
in UK, 267-68
under Digital Markets Act, 263, 269-72
business users under, 269
confidentiality provisions under, 271
European Electronic Communications
Code and, 269-70
prohibition on unfair practices, 270
under Digital Services Act, 263, 27276
Very Large Online Platforms, 275, 273-76
held by public sector bodies, 263-69
intellectual property rights and, 264
under Data Governance Act, 266
potential harm from, 259-60
problems with, 258-63
SMarT program. See Save More Tomorrow
program (SMar'l program)
smart readers, 345-50. See also specific readers
Application Programming Interfaces, 344
historical development of, 340—41
large language models and, 336, 33738
quality assessment of, 349-50
clauses for, 351
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smart readers (cont.)
simplification assessment of, 345—49
for clauses, 351, 37273
text complexity, 347
text length, 34546
text readability, 347—49
summary of, 37374
smartphones
consumer contracts for, 415-16, 425-35
Terms of Use, 42728
consumer data on, 428-31
geolocation and, 430-31
Internet access and, 427
iPhones, 42526
platform economy and, 42628
as technology revolution, 415-16, 425-35
Terms of Use for, 42728
Snoop Dogg, 20
social media
e-commerce platforms on, 172-73, 189
memes and, 25
Société des Moulins de Bazacle, 12
software
licenses for, 34
technological property and, 37
“Solely Automated Decision-Making,” 76,
8082
Solove, Daniel, 424
Song-Beverly Act, U.S. (California), 32526
Sotheby’s, 5-6
Spoitify, Liability Limitation and Claim Filing,
369-71
clause simplification, 371
evaluation of, 370-71
original language, 369
simplification of, 370
Square, 113
“squeaky wheel system,” of business-to-consumer
ODR, 438-39
Stable Diffusion, 309
standard form consumer contracts, 417-18
State Street, 6
status quo biases, 289
statute of enrollments, 15
Statute of Frauds, England, 16
stolen cryptocurrency units, 98
straight bill of lading, 17
strict products liability and negligence, 193
Amazon and, 184-88
Restatement (Second) of Torts and, 184-85
by state, 193-94
under Tennessee Products Liability Act, 188
supply chain
under Al Liability Directive, 62-63

under Artificial Intelligence Act, 79
under General Data Protection
Regulation, 79

surveillance authorities markets, 279-81
Sustainable Development Goals (SDGs), 23132
symbolic Al, 402—3

machine learning compared to, 402
Szabo, Nicholas, 102-3, 402—3

take-free rule, 94
take-free rules, in UCC, 32
tangible assets, tokenization of, 6
taxonomy, of smart contracts, ;83
technical licensing, of NFTs, 18-19
technological property
Al products, 39, 45
crowds of users for, 48
definition of, 46
assets management, 44
autonomy and, 39
conceptual approach to, 34-35
consumer protection law and, 38-39, 4142
Digital Content Directive, 41—42
end user license agreements and, 42, 43
Sales of Goods Directive, 41—42
as consumers’ property, 38
crowd of users and, 39—40
crowdsourcing and, 39—40
experiences as element of, 39
innovation and, 39
under contract law, 34, 35, 45
crowds of users
for Al products, 48
consumers’ property and, 39—40
detachment and, 3738
digital property and, 36, 35-40
disembodiment of, 36-37
end user license agreements
consumer protection law and, 42, 43
as legal structure, 38
flexibility of, 3738, 39
freedom justification for, 36
independence and, 39
Internet of Things, 41
definition of, 46
as physical asset, 37
remote interference in, 41
legal structure of, 38-39
end user license agreements, 38
user dependency influenced by, 38
licensing of, 4546
sales compared to, 40
sales-licensing hybrids, 41
for software, 34
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limited use of, 34
models for, 35
natural-transplants, 42
as new resource, 42
physical assets, 37
chattels and, 37
Internet of Things, 37
as platform, 37-38
for individuality, 35-36
principles of, 44—49
in collaboration between users and
manufacturers, 4446, 47, 48
for collective creations, 49
for consumers’ dual functions, 4748
property law and, 34
sales and
Sales of Goods Directive, 41—42
sales-licensing hybrids, 41
solutions for, 40
scope of, 34, 38-39
software component of, 37
solutions for, 40-44
embedded approach, 41
exclusionary approach, 41
products approach, 41
sales, 40
for sales-licensing hybrids, 41
tethering and, 41
transnational private ordering, 45
under Uniform Commercial Code, 41
technological protection measures (TPMs),
24047, 248
technology
human-technology dynamics, 298-300
responsible human—technology
relationships, 312-13
revolutions in, 41625
Industrial Revolution, 416, 41718
Internet, 42025
retail software, 418—20
smartphone era, 425-35
transformational, 41516
Tennessee Products Liability Act (TPLA),
U.S. (1978), 188
terms of service (TOS), product liability law and,
317-18
for Google Sheets, 332-33
for OpenAl, 328—30
Terms of Use (TOU)
in consumer contracts
FRE/F-K scores, 434
on Internet, 421, 42324
length of, 431-35
linguistic difficulty of, 431-35

privacy policies, 432-35
for smartphones, 42728
product liability law and, 318
for Alexa, 330-31
Tether, 383
tethering. See also non-tethering
Bored Ape #8817 and, 20-21
of property rights, 33
technological property and, 41
tethering effects, of NF'Ts, 18, 1922
auctioning platforms and, 19—20
Bored Ape #8817 and, 20-21
“Collectibles,” 19—20
land deeds and, 19
minting platforms and, 19—20
negotiable instruments and, 19
non-tethering and, 2829
property rights and, 19
under Uniform Commercial Code, 21
TFEU. See Treaty on the Functioning of the
European Union (TFEU)
third wave of computing. See also Australia,
third wave of computing in; quantum
computers
conceptual approach to, 230-32
development of, 233
Digital Millennium Copyright Act, 238-39
end user license agreements and, 238-39
right to repair and, 233—42
in Australia, 24042
barriers to, 235-37
definition of, 23335
eObjects and, 233, 235-37
in European Union, 239—40
global responses to, 237—40
importance of, 233-35
in U.S,, 238—40
United Nations
Guidelines for Consumer Protection, 232
Sustainable Development Goals, 231-32
in U.S.
Federal Trade Commission and, 239
right to repair in, 238—40
three-party systems, in credit card processing,
109-11
Tirole, Jean, 12425
title actions, digital assets and, 158-60
entrustment, 159-60
under Uniform Commercial Code,
158-59, 160
voidable titles, 159
titles, in digital property, conceptual
approach to, 148-51
TMZ.com, 422
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tokenization. See also negotiable
instruments law
benefits of, 7
definition of, 4
democratization of finance through, 7
as disruptive force, 5—7
of intangible assets, 6
as legal concept, 818
bills of lading, 16-18
deeds of real property, 14-16
doctrinal tokenization, 9
under negotiable instruments law, g—11
for securities, 4, 1-14
minting and, 6
non-fungible tokens as mismatch with, 18-25
popularity of, 8
in real estate markets, 4, 5-6
in securities trading, 4, 11-14
of tangible assets, 6
transparency through, 7
tokens
blockchains and, 6—7
creation of, 6
cryptocurrency and, 6
intellectual property and, 7
as representation of ownership, 6, 7
in secondary markets, 6—7
smart contracts and, 6—7
transaction fees and, 67
Tomasello, Michael, 411
TOS. See terms of service (TOS), product
liability law and
TOU. See Terms of Use (TOU)
TPLA. See Tennessee Products Liability Act
(TPLA), U.S. (1978)
TPMs. See technological protection measures
(TPMs)
traceability, of cryptocurrencies, for Bitcoin,
96-99
blacklisting of accounts and, 97-98
digital trails and, 98—99
legal doctrines for, 99
privacy coins, 97
of stolen cryptocurrency units, 98
trademark and trademark law
3D printing under, 208-11
counterfeit goods and, 209, 211
democratization of creation under, 208—9
dilution of trademark, 210-11
infringement issues, 209-10
“likelihood of confusion” test, 210
for traditional modes of production, 208
in Australia, 249-50
Computer-aided Design under, 208-11

Index

transaction fees
for Bitcoin, 89—go
token fees and, 67
transaction processing exchanges, 111
transactions, sales and
with Bitcoin, 88-89
blockchain technology in, 89
fees for, 89—9o
flooding the network, 88
mining of transactions, 8g—go
private key encryption, 88
public key encryption, 88
validation of, 88-8¢
blockchain technology and, g6
hybrid, 326—27
with NFTs, 25-31
bill of lading transfers, 2526
legal effects in, 25-31
markets for, 25-31
sales and, 26—28
securities transfers, 25-26
with NE'Ts, technological property and
Sales of Goods Directive, 41-42
sales-licensing hybrids, 41
solutions for, 40
for securities, 96
smart contracts for, 102

transfer of interest, deeds of real property and, 1415

transnational private ordering, 45
transparency
of blockchains, g1
through tokenization, 7
Treaty on the Functioning of the FEuropean
Union (TFEU), 76
Truth in Lending Act (Regulation Z),
U.S. (1969), 115-16, 125-27, 288, 339
Turing Test, 406, 410

Uber, g1

UCC. See Uniform Commercial Code (UCC)

UK See United Kingdom (UK)

UN. See United Nations (UN)

unacceptably high level risk Al systems, 59—60,
67-68

uncertificated forms, 13

unfair trade, consumer protections as, 35

Uniform Commercial Code (UCC), 9.
See also smart contracts

2022 Amendments, 3, 28-29, 31-33, 92—95
Bitcoin and, 93—95

controllable electronic records under, 93-95

definitions of property in, 105
letters of credit under, 1012
smart contracts under, 95—96, 1002
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Article 3, 32
Article 4, 92-93
Article g, 28-30, 31-32, 102—5
classification of rights, 29
collateral under, 2930
debtor payment under, 30
“general intangible” in, 29
money transfers under, 94
Article 12, 28, 31-33
take-free rules in, 32
tethering of property rights, 33
bills of lading under, 17
blockchain technology and, 95—96
commercial law and, 318
controllable electronic record and, 32-33
collateral and, 33
transfer of, 32
cryptocurrencies and, 31-32
digital assets under, 15859, 160
e-commerce platforms under, 171, 174, 175
warranty liability in, 176-84
mortgage interest under, 29
payment rights and, 9
product liability law and, 318
applicability of, 32427
conspicuous terms under, 325
predominant purpose test and, 326
promissory notes in, 29
securities trading and, 13
certificated forms, 13
security entitlements, 14-15
uncertificated forms, 13
security interests under, 29
Study Committee on, 31-32
technological property under, 41
title actions under, 158-59, 160
warranty disclaimers, 339
Uniform Fiduciary Access to Digital Assets
Act, U.S,, 31
Uniform Law Commission, 28-29
Uniform Fiduciary Access to Digital
Assets Act, 31
uniqueness, of NF'Ts, 18
United Kingdom (UK)
conversion of digital assets in, 150
credit card processing in, 112-13
Payment System Regulator in, 117—18
pricing fees in, 11718
United Nations (UN)
Convention on the International Sale of
Goods, 100
Economic and Social Commission for
Asia and the Pacific, 130
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response to Al development, 53-54
Sustainable Development Goals, 231-32
third wave of computing and
Guidelines for Consumer Protection, 232
Sustainable Development Goals in, 231-32
United States (U.S.)
artificial intelligence in, 58
policy legislation influenced by, 53-54
Communications Decency Act, 171, 175,
188-92, 272
contract law in, 405
digital assets in
conversion of, 150, 152-53, 155
in Kremen v. Cohen, 150, 155
state regulation of, 152-53, 154, 165
e-commerce platforms in, 171-74
under Communications Decency Act, 171,
175, 188—92
Consumer Product Safety Commission, 173
Electronic Funds Transfer Act (Regulation E),
115-16
Federal Trade Commission, 218-19, 239
on artificial intelligence risks, 322
Magnuson-Moss Warranty Act, 218,
325-20, 339
National Quantum Initiative Act, 130
quantum information science and
technology in, 138
national security applications of, 144
quantum technologies in, 130
under National Quantum Initiative Act, 130
Safe Drinking Water and Toxic Enforcement
Act, 175, 191
Securities and Exchange Commission, 393
smart contracts in, 378, 393
Song-Beverly Act, 32526
third wave of computing in
Federal Trade Commission and, 239
right to repair in, 238-39, 233—40
Truth in Lending Act (Regulation Z), 11516,
125-27, 288, 339
US Copyright Office, 24
quantum information science and technology
in, 138, 144
Tennessee Products Liability Act, 188
user dependency, technological property and, 38
users, collaborations between manufacturers and,
4440, 47, 48

Vanguard, 5-6

Very Large Online Platforms (VLOP), 27376
Visa, processing network for, 115, 122

VLOP. See Very Large Online Platforms (VLOP)
voidable titles, 159

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781009279109
www.cambridge.org

CAMBRIDGE

Cambridge University Press & Assessment

978-1-009-27910-9 — The Cambridge Handbook of Emerging Issues

at the Intersection of Commercial Law and Technology
Edited by Stacy-Ann Elvy , Nancy S. Kim

Index

More Information

480

Wagner, Isabel, 43233
Wall Street Journal
Agreement to Arbitrate, 353-56
clause simplification in, 356
dispute resolution, 35455
evaluation of, 355-560
original agreement, 353-54
simplified assessment, 354-55
Subscriber Agreement changes, 351
clause simplification, 353
evaluation of, 352
original agreement, 351
simplified assessment of, 351-52
warranty law
e-commerce platforms and, 175
express warranties, product liability law
and, 325
Magnuson—Moss Warranty Act, 218, 32526, 339
warranty liability, 176-84
bright-line rules in, 177
definition of terms for, 176, 177
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express warranties, 18184
implied fitness warranty, 178-81
implied merchantability warranty, 17678, 179
McDonald v. LG Electronics, 177, 189-go
Weizenbaum, Joseph, 310
Werbach, Kevin, 402-3
Wilson v. Simpson, 215-10, 21920
workforce displacement threats, from Al, 52—53
Wozniak, Steve, 322
“wrap” contracts, 416, 419—20
legal challenges to, 41920
ProCD, Inc. v. Zeidenberg, 419—20
Wu-Tang Clan, 23

Yahoo, information sharing text, 366-69
clause simplification, 368
evaluation of, 367-69
original language, 366-67
simplification of, 367
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