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A.V. DICEY AND THE COMMON LAW

CONSTITUTIONAL TRADITION

In the common lawworld, Albert VennDicey (1835–1922) is known as the high

priest of orthodox constitutional theory, as an ideological and nationalistic

positivist. In his analytical coldness, his celebration of sovereign power and his

incessant drive to organize and codify legal rules separate from moral values or

political realities, Dicey is an uncanny figure. This book challenges this received

view of Dicey. Through a re-examination of Dicey’s life and his 1885 book Law

of the Constitution, the high priest Dicey is defrocked and a more human Dicey

steps forward to offer alternative ways of reading his canonical text, a jurist who

struggled to appreciate law as a form of reasoned discourse that integrates values

of legality and authority through methods of ordinary legal interpretation. The

result is a unique common law constitutional discourse throughwhich assertions

of sovereign power are conditioned bymoral aspirations associated with the rule

of law.

  is Dean and Professor of Law at Queen’s University, Ontario.

He is recognized as one of Canada’s leading scholars in public and consti-

tutional law, legal history and legal theory. He has taught law at Oxford

University, England, and he was the F. R. Scott Professor of Public and Consti-

tutional Law at McGill University. He has held a Sir Neil MacCormick

Fellowship at the University of Edinburgh, a Herbert Smith Visitorship at

Cambridge University and the H. L. A. Hart Fellowship at Oxford University.
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PREFACE

I first read the work of Albert Venn Dicey as a law student more than
thirty years ago. I read passages that my teachers had selected from his
work, likely the same passages that other students in other common law
jurisdictions also read. Law students from around the common law world
had been reading Dicey for more than a century. Of course, for the
previous half century or so it had been fashionable to read Dicey to
reject him. As a law student, I remember being confused by this fashion.
Dicey’s rule of law was denounced because it forced modern innovations
aimed at social justice into the ‘procrustean bed’ of the common law.1

This critique was perhaps sensible for the generations of lawyers raised
between the 1930s and 1970s. But it rang hollow for law students like me
who came of age during the 1980s. The idea that governmental innov-
ations would always align on the side of the angels had been shattered by
then. Indeed, for a new generation of law students Dicey became a
problem not because his rule of law was too strong but because it was
too weak – because Dicey’s rule of law seemed always to play ‘second
fiddle’ to his conception of parliamentary sovereignty.2 For us, Dicey was
still the enemy, but for different reasons.

My ideas about law and politics and Dicey have matured since those
days. One turning point was a moment in 2004 when I was on sabbatical
in Cambridge and I attended the J. C. Smuts Memorial Lectures delivered
by University of Toronto law professor David Dyzenhaus. David opened
his first lecture by paying tribute to one of his hosts in Cambridge, Trevor
Allan, stating that Allan’s 2001 book, Constitutional Justice, was in his
view the best book on the constitution since Dicey’s 1885 book Law of the
Constitution. David had started his own career as a teacher of law about

1 H. W. Arthurs, ‘Rethinking Administrative Law: A Slightly Dicey Business’ (1979) 17
Osgoode Hall Law Journal 1–45 at 21–22.

2 Jeffrey Jowell, ‘The Rule of Law’ in Jeffrey Jowell, Dawn Oliver and Colm O’Cinneide, eds.,
The Changing Constitution, 8th ed. (Oxford: Oxford University Press, 2011), 13–37 at 14.
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fifteen years before at Queen’s University in Canada where I happened to
be one of his first students of jurisprudence. His seminar on Fuller, Hart,
and Dworkin had opened up a world of new ideas for me. Ever since,
David has remained my teacher. I took his comment about Allan and
Dicey as a signal that I should reread and rethink Dicey’s Law of the
Constitution.

My engagement with the eccentric figure of A. V. Dicey thus began.
However, I was not fully entrapped within Dicey’s world until a few years
later when I came across a reference in the work of the Cambridge
scholar, John Allison, to boxes of Dicey’s notes and papers held by the
Codrington Library at All Souls College, Oxford. I went to All Souls to
read the papers contained in these boxes and I was astounded by what
I found. I was determined to write about this shadowy part of Dicey’s
intellectual life. However, I quickly appreciated that I could not be
selective in my references to Dicey’s unpublished papers. If I wanted to
treat the subject of Dicey seriously, I would have to read all his unpub-
lished writings, and of course all his published work as well. The odyssey
that produced this book began in earnest.

Many people, institutions, and organizations have assisted me in this
odyssey. I wish to acknowledge the funding support provided by the
Social Sciences and Humanities Research Council of Canada. I was also
supported through several fellowships. I wish to thank Neil Walker and
Stephen Tierney for hosting me as a Sir Neil MacCormick Fellow at the
School of Law, University of Edinburgh. I wish to acknowledge the kind
assistance of John Gardner when I held an H. L. A. Hart Fellowship at
University College, Oxford. I am grateful to Trevor Allan for his guidance
when I was a Herbert Smith Visitor in the Cambridge Faculty of Law and
a visiting fellow at Pembroke College, Cambridge. I am grateful for the
generous research grant that I received from McGill University during
the years that I was a member of the law faculty there.

The funding support that I received allowed me to employ a number of
student research assistants over the years. I wish to thank Christine
Ashbourne, Peter Atupare, Graham Buitenhuis, Hugo Chocquette, Mike
Forestell, Bethany Friesen, Raphaël Grenier-Benoit, Jasmine Kruschel,
Sarah McDonald, Alexander McPherson, Iana Namestnikova, Paul
Quick, Alec Sader, and Joseph Spadafore for their thoughtful dedication
in helping to find and organize materials.

This project involved extensive archival research. I wish to thank the
archivists and librarians at the Bodleian Library, Oxford, the Cambridge
University Library, the British Library, and the Harvard Law School

x 
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Library. I also wish to thank Norma Aubertin-Potter and Gaye Morgan
at the Codrington Library at All Souls, Oxford; James Cox, the archivist
at Gonville & Caius College, Cambridge; Anna Sander, the archivist at
Balliol College, Oxford; Celia Pilkington, the archivist at Inner Temple;
Sarah Wilson, Reference Librarian and Archivist, Crown Law Library,
Stanford University Faculty of Law; and Trevor James Bond, Head of
Manuscripts, Archives, and Special Collections at the Washington State
University Libraries.

I wish to thank a number of people who kindly invited me to present
my research on Dicey at their institutions, including Larissa Katz
(Toronto), Stephen Tierney and Neil Walker (Edinburgh), Kristen Run-
dle and Tom Poole (LSE), and Mark Antaki (McGill). I am grateful to
John Allison for organizing a conference at Cambridge on Dicey’s All
Souls papers at which I had the benefit of comments on my presentation
from Trevor Allan, Sabino Cassese, Spyridon Flogaïtis, Carol Harlow,
and David Sugarman. Over the years, I have also profited from debate
about Dicey with Trevor Allan and John Allison at a less formal insti-
tution – a pub called The Eagle in Cambridge.

In many ways, this book owes its existence to the re-reading of Dicey
that Trevor Allan began to develop more than thirty years ago. Trevor’s
thoughtful approach to the rule of law has had a profound impact upon
my thinking. My thoughts have also been shaped by someone with very
different views about law and legality, Martin Loughlin. Harold Laski
once thanked ‘Professor Dicey’ in the preface to one of his books ‘in spite
of, and perhaps because of, our differences’.3 I thank Martin in that spirit.

The final stages of writing this book were not easy. My dear friends
Geneviève Cartier and Evan Fox Decent sensed that I needed help and so
they invited scholars to a workshop to discuss the manuscript of my
book – knowing that there was at that time no manuscript. With the
prospect of this workshop looming, I managed to complete the first draft
of this book over the course of the summer of 2018. I am eternally
grateful to Evan and Geneviève for this kind intervention. I am also
grateful to the participants of the workshop they organized – Eric Adams,
John Allison, Sandra den Otter, David Dyzenhaus, Fabien Gélinas, Rich-
ard Janda, Matthew Lewans, Martin Loughlin, Vanessa MacDonnell,
Carissima Mathen, Derek McKee, Joanne Murray, Peter Oliver, Johanne
Poirier, Stephen A. Scott, Colleen Sheppard, Lionel Smith, Kevin Stack,

3 Harold J. Laski, Authority in the Modern State (New Haven, CT: Yale University Press,
1919), 13.

 xi
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Maxime St-Hilaire, and Grégoire Webber – for taking the time to read
and comment upon my draft book.

In addition to the people I have already mentioned, I have benefited
immeasurably from my conversations and correspondence about public
law and/or Dicey with a number of scholars over the years, including Ben
Berger, Kate Glover Berger, Peter Cane, Stan Corbett, Paul Craig, Jeffrey
Goldsworthy, James Grant, Les Green, Grant Huscroft, Aileen Kavanagh,
Johanna Langille, Dylan Lino, Karin Loevy, David Mullan, Warren New-
man, Alan Page, David Schneiderman, Leonid Sirota, Richard Stacey,
David Stratas, Michael Taggart, Malcolm Thorburn, and John Whyte.
I was first encouraged to work on the history of legal ideas by my
doctoral supervisor, John Finnis, and my work in legal history has since
been encouraged by a number of other scholars, including Blaine Baker,
Shaunnagh Dorsett, Philip Girard, David Ibbetson, Michael Lobban, Paul
McHugh, Jim Phillips, and Brian Slattery. In my approach to legal
biography, I have been inspired by Nicola Lacey, Catherine Macmillan,
Kent Roach, Kristen Rundle, and Robert Sharpe. I also wish to mention
the particular assistance that Richard Cosgrove, author of the leading
biography on Dicey, has given me, not just by encouraging this project
but also in helping me to identify Dicey’s unsigned essays published in
the American periodical The Nation. The writing of this book began
when I was a member of the law faculty at Queen’s University, and I am
thankful for the support provided to me during those years by the dean at
the time, Bill Flanagan. Work on the book continued after I was
appointed to the F. R. Scott Chair in Public and Constitutional Law at
McGill University, and I am thankful to the McGill Dean of Law, Robert
Leckey, for his kind support during my years there. As I write this
preface, I find myself back at Queen’s, now as the Dean of Law, and
once again I am benefiting from the support of my colleagues here.

I submitted a proposal for this book to Finola O’Sullivan at Cambridge
University Press in 2011 and promised a book by 2013. I am very grateful
to the Press and to Finola for granting me additional to time to complete
this project.

Finally, I wish to thank my mentor and friend, David Dyzenhaus. It
was David who inspired this book, both indirectly through his teaching
and scholarship but also quite directly by his suggestion that I write it.
David may not have understood what kind of book I would write. Nor
did he understand how many years it would take for me to write it. I wish
to acknowledge his forgiving attitude in both respects. I have over the
years circled back in my mind to his jurisprudence seminar in the late
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1980s. I have never really stopped thinking about the ideas and argu-
ments that we discussed in those days, though I am amazed at how
I continue to find new ways of understanding those ideas and arguments.
I have slowly come to appreciate why and how the ideal of legality
represents a supremely valuable human good. I will be forever indebted
to David for his inspirational guidance and his undying encouragement
as I have progressed along this path of learning.

This project spanned the teenage years of my two daughters, Meg and
Kate. They had to live with A. V. Dicey – whom they came to call ‘Ave
Dicey’. At one point, Kate, then aged about twelve years, became con-
cerned about my slow progress in writing this book and so wrote her own
book as a gift to me, entitled The ‘How to Write a Book’ Book. I am so
thankful for my family’s support. My spouse, Gillian Ready, oversaw it all
and her gracious patience made it all possible.
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