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Introduction

The core of this book is a unique data set I have spent almost ten years
compiling and updating. Laws in the jurisdictions studied here are cur-
rent as of 2018, with the exception of China, whose 2020 new civil code
is included.! The data set chronicles the substance of property law for the
issues covered in this book in at least 156 jurisdictions.” That is, every
chapter attempts to include an account of relevant law in the same 156
jurisdictions, which includes three U.S. states (NY, CA, and LA) and
two Canadian provinces (Quebec and Ontario)® (for coding methods
and sources, see Method Appendix). On certain issues, this book covers
some or all U.S. states and Canadian provinces, as well as looking into
provincial civil codes in Mexico. The 247 jurisdictions studied (as shown
on the book cover) are where more than 95% of the world population
resides.

Two hundred and seventy-nine dimensions of property law in each
jurisdiction are surveyed by this book. This is, by far, the largest scale com-
parative property law tome. Each dimension is treated as a variable in my
data set, and addresses a specific question regarding the substance of law
(see Data Appendix).

! The 2020 Puerto Rico Civil Code thus is not coded. Its 1930 code is studied instead. The 2020
Laos Civil Code (its first ever one) is not coded. Laos’ two statutes are studied instead. The
2020 Seychelles Civil Code is not coded. Its 1976 code is studied instead. The 2021 new Book
3 of the Belgium Civil Code regarding property is likewise not coded.

Twelve South Pacific countries were coded as one jurisdiction because the only source
available treats them as a collective unit (Farran 2013). Mexico is a federalist country with
a federal civil code, and all the 31 states and federal district have their own civil codes,
many of which are modeled after the federal one and are substantially similar. Except in
Chapters 5and 10, only Mexico’s federal civil code is considered. Although Australian prov-
inces do not have exactly the same law, this book takes New South Wales law as the basis to
code “Australian” property law.

Most observations in our data concern nation states, but 10 other jurisdictions were
also coded, each as one observation. In addition to the American states and anglophone
Canadian provinces, I coded Quebec, Scotland, Puerto Rico, Hong Kong, and Macau.
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2 INTRODUCTION

I Three Approaches

As the book title suggests, this book fuses three analytical approaches.
Each of Chapters 3-13 follows the same format. Part I is a comparative law
overview and the law is often summarized quantitatively. Part IT (some-
times broken into multiple parts) provides an economic analysis of the
doctrines in question and often provides empirical examinations of the
discussed economic theories. Chapter 1 and several other chapters use
quantitative methods to describe the variations in property law.

A Comparative Analysis

The comparative analysis in this book focuses on the substance of prop-
erty law. Put differently, black-letter legal doctrines take center stage.
Prior comparative law studies are concerned mostly with the laws in
certain developed countries; as a result, many interesting legal schemes
addressing well-known problems have been ignored. One contribution of
this book is to introduce to readers to interesting legal solutions adopted
in under-studied countries.*

Chapters 3-13 each start with a typology of a single doctrine, or of mul-
tiple related doctrines. The typologies in each chapter are my own. Other
scholars could reasonably come up with different ways to conceptualize
and categorize the various legal schemes.

Inevitably, this book may sometimes misclassify certain countries
because laws on the books differ from laws in action.” A “wiki” project that
I would like to initiate following the publication of this book would hope-
fully reduce comparative law coding errors. That said, whether as a com-
parative exercise for its own sake, or as a springboard for economic analysis,
the more important - and less error-prone - takeaway is the prototypes
identified in each chapter. The prototypes are distinct real-world schemes
addressing legal issues. Many of these prototypes have not been subject to
legal analysis in English, not to mention economic analysis. The objects of
my economic analysis are the prototypes, not laws in individual countries.

Comparative analysis in this book takes account of, but looks beyond,
the different “styles” of property law. Chang and Smith (2012: 4-5; 2016:

* This book thus uses the new private law theory proposed by Grundmann et al. (2021: 2-3).

> In addition, the law in books in civil-code jurisdictions reflect legislatures’ policy choice,
while the law in action there reflects courts’ law-making. A systematic analysis of legisla-
ture’s choice of designs in a particular doctrine should be of interest in and of itself.
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INTRODUCTION 3

132-133) distinguish the “structure” and the “style” of a system of prop-
erty law. The structure of property law refers to how property law groups
problems so that they need not be treated in a fully articulated fashion.
Serving the essential function of property — protecting uses in a world of
positive institution costs - still leaves a great deal of freedom in terms of
how to serve those objectives within a legal framework. Style describes a
characteristic manner of doing things. In property law, one example of
style would be the reliance on possession and a more implicit definition
of ownership in common law systems versus the definition of dominion
and departures from it in typical civilian systems. Likewise, a lease can
be a contract given in rem protection or can be delineated as an in rem
right of a limited scope (Chapter 3). To give another example, in civil law
countries, rei vindicatio - the action to force someone to return posses-
sion of a thing to its owner (Brandsma 2015: 11) - is the major right of a
property owner, while this expression is almost untranslatable into legal
terminology in English (“revindication” is the usual English word, which
means nothing to common-law lawyers) (see also Graziadei 2017: 73-76).
Property owners in the common law, of course, are generally well pro-
tected - by different means with different labels (trespass, conversion,
replevin, and so forth).

Thus, in comparing law across jurisdictions, it is often necessary to
pierce through the veil of style and examine the functioning of a particu-
lar legal rule within the property structure. As Chapter 3 shows, while
many limited property forms have different names, coding them differ-
ently would be to mistake style for function. Chapter 6 also demonstrates
that countries may use different doctrines to tackle similar legal issues.
One takeaway point of the comparative exercise in this book is that com-
mon law and civil law are not that different if one looks beyond stylistic
differences.

B Empirical Analysis

In terms of empirical analysis, this book is situated in the emerging
trend of empirical comparative law, already thriving in constitutional
law (e.g., Elkins et al. 2009; Gutmann et al. 2014; Law 2016; Chilton and
Versteeg 2020), antitrust law (e.g., Bradford et al. 2019b), and corporate
law (Armour et al. 2009; Spamann 2009a; 2009b). My property data set
appears to be the only systematic coding of legal substance within pri-
vate law. Chapter 1 uses unsupervised machine-learning methods to
draw a legal family tree for the studied jurisdictions. In other chapters,
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4 INTRODUCTION

my property data set, and external data sets such as World Bank’s Doing
Business indices, are also drawn on to demonstrate correlations of studied
legal dimensions and explore potential explanations for observed diver-
gence across countries.

C Economic Analysis

The second part of each of Chapters 3-13 analyzes which of the existing
legal schemes is more efficient.® Existing law-and-economic analy-
sis often uses stylized mathematical models to identify an efficient
mechanism, but traditional lawyers often find such models irrelevant —
sometimes rightfully so. As Chapters 4 and 11 show, the prior styl-
ized economic analysis missed important real-world features of law.
Mathematical models grounded in realistic legal conditions will make a
direct impact on the legal system. This book always starts with the eco-
nomic analysis of real-world legal schemes. Even though these existing
schemes may not be the best solutions, as they are the current law, it
should be interesting in and of itself to know which legal schemes are
more efficient. Each chapter closes with a conclusion on which legal
systems have adopted more efficient rules. Sometimes, when none are
clearly eflicient, a theoretically more efficient and practically realistic
scheme will be discussed.

Comparative law and economics (De Geest and Van den Bergh 2004;
Faust 2008; Eisenberg and Ramello 2016) brings to the table economic
analysis of one national law may lack. Looking at a single national law and
considering a possible economic rationale, analysts may subconsciously
assume the efficiency of their own legal system. Chapter 10 offers such an
example. Posner (1973) famously claims that the common law tends to
be efficient (for a review, see Depoorter and Rubin 2017). Had the com-
mon law been compared head-to-head with rules in other countries - like
what I do in this book - Judge Posner may have qualified his claim. The
upshot of comparative economic analysis is that there are at least two
legal schemes under scrutiny, and their relative costs and benefits must be

¢ As Merrill and Smith (2020: 138) caution, only if a doctrine is relatively separable from the
system does it make sense to ask whether it is efficient. This book will remind readers of
relevant, supplementary, or alternative doctrines that could deal with the issues in question.
Meta-law (see below) is often not embedded in specific property doctrines and thus will not
always be discussed in the individual chapters. Readers should keep in mind that in some
jurisdictions more than others, equitable provisions may intervene to replace inefficient
rules as applied to specific contexts.
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INTRODUCTION 5

examined. By contrast, analysis of one national law often implicitly com-
pares the legal scheme in question with no legal scheme at all, thus giving
the legal scheme, whatever its design, an edge.

Using plain language instead of formal mathematical models, I aim to
introduce to traditional property scholars the power of economic analysis.
Chapter 2 will define efficiency and introduce the economic tools used
in the following chapters. Providing a detailed description of real-world
institutions, this book invites economists to further model them. As the
following chapters show, some interesting topics have not yet caught the
attention of economists. I hope that this book serves as a new starting
point for future economic modeling.

The economic analysis in this book is both positive and normative.
It is positive, as each chapter demonstrates the allocative benefits and
institution costs each legal scheme (i.e., prototype) entails. It is norma-
tive because based on the normative prior that efficiency is one impor-
tant social value (Chapter 2), this book proposes that efficient property
schemes should be a strong candidate for legislative adoption, especially
when the most efficient scheme does not create more inequality of wealth
or income than other possible schemes. The use of economic theories as
an external approach to the study of property law makes this book a New
Private Law study as defined by Gold et al. (2020).

Economic analysis is often used to explain why lawmakers adopt cer-
tain legal rules or why certain legal phenomena emerge (Kornhauser
2022). As explained below, this book adopts an explanatory theory that
uses whether a property doctrine is isolated from other parts in the legal
system to explain why property law schemes sometimes converge and
sometimes diverge. The whole book can be considered to offer doz-
ens of empirical studies on theories on convergence and divergence of
law. Chapter 2 emphasizes the role of third-party information cost in
explaining the difference between property law and, that is, contract
and torts law. These two explanatory perspectives are used throughout
the book. In some chapters, an additional type of explanatory analysis
is offered. Those chapters attempt to tease out whether differences in
national cultures drive the variation of property laws across the globe.

II Engagement with Existing Theories

This book proposes no grand theories — that is deferred to my next book.
Nonetheless, the book sheds light on several prominent theories, intro-
duced below. In addition to reading each chapter separately, readers can
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6 INTRODUCTION

also read Chapters 3-13 together as preliminary empirical evidence for
(or against) these high-level theories.

A Convergence and Divergence of Property Law

Is this the end-of-history for property laws (cf. Hansmann and Kraakman
2000a)? Meaning, do property laws converge over time? While this book is
not able to empirically examine this question (due to the lack of panel data
on property law), starting with certain reasonable premises, it provides
rich empirical tests for the theory of Chang and Smith (2019) on whether
and why some aspects of property law converge while others diverge.”

Again, the structure versus style framework is useful. Structure and style
raise the issue of how tightly a given aspect of property law is integrated
into the overall system. Private law doctrines that are most integrated into
the overall system are the most difficult to change; doctrines that are easily
treated in isolation, with fewer ripple effects, are conversely much easier
to modify (Smith 2015: 2067-2074). In property law, the various doctrines
and institutional features occasionally interlock. Those that are highly
interconnected with the rest of the system, like possession (Chang 2015b),
are difficult to change, in contrast to doctrines that can safely be treated in
isolation, like the form of common-interest communities.

Structures of property do appear to converge, if not being very simi-
lar to begin with. As this book will show, most jurisdictions address the
same types of property issues. This suggests that the problem of serving
property’s functions at positive information cost everywhere creates the
same disputes. Uncertainty over ownership gives rise to the acquisitive
prescription doctrine (Chapter 5). High costs of verifying true owners of

7 Amnon Lehavi pushed me to think about how and why this framework may or may not
explain convergence and divergence in other fields, such as copyrights. My preliminary
thought is that intellectual properties and antitrust regulations are less appropriate to be
analyzed in this framework, as legal changes there have not been spontaneous. Rather,
superpowers such as EU and the United States have interests in exporting their antitrust
laws (Bradford et al. 2019a) or imposing their stronger IP protections. Areas that are sub-
ject to stronger jurisdictional competition, such as corporate law or trust law (Sitkoff and
Schanzenbach 2005), may also be ill-suited for the framework here.

Lehavi also pointed out that testing the framework by studying cross-country efforts to
harmonize laws, such as Europe hypothec and DCFR. Chang (2016¢) studies the provision
on possession in DCFR and finds the provisions too complex and self-contradictory. These
possession provisions are not adopted also because possession is one of the most intercon-
nected concepts in property law. Full treatment of this issue is beyond the scope of this
book.
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INTRODUCTION 7

movables lead to the good-faith purchaser doctrine (Chapter 10) and the
accession principle (Chapters 12 and 13). Use rights and security rights,
while often bearing very different names, are staples in virtually all prop-
erty systems (Chapter 3).

The exact contents of property doctrines do not necessarily converge.
Lawmakers around the world face the same issue of positive information
costs, but the same problem does not always call for the same solution.
Information costs only force legal systems to come up with a solution,
but perhaps sometimes anything goes (Levmore 1987; Dari-Mattiacci and
Guerriero 2019). Many, if not most, doctrines mix structural and stylis-
tic aspects. When lawmakers for any reason settle on a solution, etched
in civil codes or leading cases, they do not always have strong reasons to
change the solution to become more like other jurisdictions.

Solutions are more likely to converge if the doctrine in question is more
isolated from other doctrines. This is true of structural and especially of
stylistic aspects of law. In an interconnected doctrine, such as the defini-
tion of possession, convergence with other jurisdictions that require devia-
tion from the status quo forces other pieces in the whole system to go along
with the change. In civil-code jurisdictions, in particular, fear of unin-
tended consequences arising due to changes to foundational doctrine in a
civil code could kill any proposal for deviation. France and Germany each
have their own conceptual system of possession, which is hard to uproot
after hundreds of years of doctrinal interpretation. When European schol-
ars proposed the Draft Common Frame of Reference (Perez and Liguerre
2019), they neither found common ground nor simplified the concept.
Instead, they opted to maintain the two conceptual systems of possession —
creating much confusion and contradiction (Chang 2016¢: 11-23).

By contrast, a more isolated “downstream” doctrine (Levmore 2019)
will have more wiggle room, as, in the worst-case scenario, a failed experi-
ment would not drag down the whole system. Co-ownership partition
is a prime example of such a doctrine (Chapter 7). A majority of the
studied jurisdictions prefer partition in kind and allow some forms of
sales. Easement of necessity law also shows strong signs of convergence
(Chapter 9). In addition, almost all jurisdictions with the specificatio doc-
trine use one (or both) of the two tests (Chapter 12). The widely adopted
condominium form (70% of studied jurisdictions) is another example.®

8 Druey (2004: 100) notes that in Switzerland, the condominium form was statutorily sanc-
tioned in 1965 due to economic need, even though earlier it had been considered inconsis-
tent with other parts of the co-ownership law.
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8 INTRODUCTION

To be sure, isolation and interconnection are not the only reasons
for doctrines to converge or diverge. Many other factors — the benefits
of convergence, for one — affect lawmakers’ decisions. That is, large ben-
efits of convergence may push interconnected doctrines toward conver-
gence. European efforts to streamline the registration of mortgages is a
case in point (Erp 2002: 86). By contrast, small benefits associated with
convergence will leave isolated doctrines untouched. Doctrines related to
boundary encroachment (Chapter 6), accession (Chapter 13) and finders
(Chapter 11) are three such examples. If there is a globally efficient solution
to a legal issue, countries’ inclination to adopt it will be observed as con-
vergence. When a legal issue only has locally efficient solutions, meaning
what is efficient is contingent on other institutional features, countries’
inclinations to adopt efficient solutions will be observed as divergence.
Prime examples of this point are seen in the adoption of the public faith
principle (Chapter 4) and possession-based acquisitive prescription
(Chapter 5), which depend on the capacities of local registries.

Approaches to convergence and divergence are rooted in a combina-
tion of relative propensity to change and relative closeness of starting
points. In a system like property, change over time will flourish or be cut
off depending on the resultant fitness of the overall system. Alston and
Mueller (2015) demonstrate that the various elements of the bundle of
rights may be relatively isolated or show “epistatic” connections. In an epi-
static connection, a change in one element will lead to an effect on a con-
nected element. Thus, the right to draw water affects the value of the right
to grow tomatoes, but the right to prevent airplane overflights is uncon-
nected to either the right to draw water or the right to grow tomatoes.

Once epistatic connections are in the picture, the implications of dif-
ferent patterns and densities of epistatic connections for the evolution of
property rights are likely to be quite important. Along a spectrum, three
types of scenarios can be distinguished. First, the elements in the bundle of
rights might be wholly unconnected. If one gets the answer right for each
element, then all one has to do is add up the effects of all the elements, and
one can be assured that the entire bundle is optimized. If so, it is easy to
change individual elements without the downside of severe, unrelated (by
epistatic connection) negative effects emerging in the bundle. However,
assuming epistatic connections away is unrealistic, even if convenient.

At the opposite extreme is maximal epistatic connection: everything is
connected to everything else. If so, the pattern of consequences to minor
variations in one element of the bundle is random or chaotic and very
difficult to predict. This pessimistic picture similarly fails to describe our
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INTRODUCTION 9

world. Some problems, like high-altitude airplane overflights, can indeed
be treated in isolation.

In between these two extremes of zero and total connectivity is what
has sometimes been called “organized complexity” (Smith 2019; 2020;
2021b). Here, epistatic connections are important but far from universal.
They can also be clustered. Innovation is promoted by the fact that inter-
connection is not complete and is semiorganized. Changes to part of the
bundle can be made, and the overall effect can move in the direction of a
local optimum more easily than under complete connection.

Notions of essential function and interconnection allow us to form
expectations, or even predictions, about the convergence and divergence
of property systems. Structural aspects of modern property systems that
solve the basic problem of managing use conflict, and avoiding intrac-
tability will cause some convergence on the exclusion-governance archi-
tecture (Smith 2002). To be sure, the relative emphasis on exclusion and
governance will vary according to local conditions, and in particular, it
will be easier to add, subtract, or modify governance rules than it will be
for analogous changes to the exclusionary setup (Smith 2004a; 2004b;
2012b). Property systems will converge in having a mix of exclusion and
governance and will diverge more in the area of governance than in exclu-
sion, as exclusion is one essential element in property. Co-ownership
management is a prime example. While everywhere in the world a single
co-owner is entitled to act alone in evicting outsiders, countries differ in
requiring a majority, super-majority, or unanimous vote to govern the co-
owned resources (Chapter 8).

Because in general stylistic variation is more detachable from the sys-
tem, divergence more easily arises in governance than in exclusion. Thus,
the first proposition is that structural aspects of property law should
show convergence and the structures in question should be stable over
time. More tellingly, even if the initial condition of the property structure
is no exclusion at all, this arrangement is unlikely to persist if open-access
commons do not make sense on its own terms (i.e., it fails to provide ben-
efits that exceed the costs, or compares unfavorably with other possible
arrangements). A prime example is the people’s commune during the
Cultural Revolution in China. Private property and individual farming
had been the norm and practice, but during the revolution, the govern-
ment mandated a shift to limited-access common property. As is well
known, this social experiment did not last long (Coase and Wang 2012).
The structure of property law, therefore, will converge to an exclusion-
based system, regardless of the initial conditions.
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10 INTRODUCTION

Regarding more stylistic features, those which are more or less
interconnected with the rest of the system of property law must be
distinguished. The second proposition holds that, in any less intercon-
nected aspect of the property system, more stylistic variation can be
expected. The third proposition is that the less interconnected an aspect
of the property system is, the more it could change over time. One reason
for change is voluntary borrowing, or legal transplant, due to colonialism
(Berkowitz et al. 2003a; 2003b; Klerman et al. 2011). Previous work has
found that in the admittedly small number of mixed systems that have
both common and civil law heritages, there is a tendency to borrow con-
tract law more than property law (and never the latter without the for-
mer) (Palmer 2001: 57; Kim 2010: 711-714), and within property law to
borrow more in the in personam than in the in rem aspects (Merwe 2003:
274-289). Thus, in terms of changes over time, stylistic features would
converge or diverge, but more rapid changes will occur in less connected,
rather than in more connected, areas of property law.

Now, after decades, or even centuries, of evolution in property law, it is
more likely to observe the convergence of isolated (less interconnected)
doctrines, if at least one of the following conditions holds: (1) there is one
or a few apparently dominant strategies; (2) convergence in a global mar-
ket saves transaction costs and attracts investment and business; or (3)
there have been conscious or subconscious, voluntary or involuntary bor-
rowing or legal transplants, with or without explicit efficiency concerns.
The key point is that less interconnected doctrines are more likely to vary
(resulting in divergence or convergence depending on background condi-
tions) than more interconnected ones.

This book uses a snapshot of current property systems. The third prop-
osition — that the interconnectedness of doctrines should correlate with
rapidity of change — cannot be tested with the available data. As for the first
two, assuming that systems are not subject to overwhelming pressures to
converge, the reasonable conjecture of our world are that, first, the basic
structure is highly systemic and so should show more convergence than
do more structurally peripheral aspects. Second, among styles of property
law, those that are connected to the rest of the law retain their greater
diversity. This is based on the particular conditions of our world where the
common and civil law have very different starting points (styles) in terms
of property law (Chang and Smith 2012: 36-54). The civil-law system is
inherently plural. Hence, what is more interconnected has different start-
ing points and remains divergent, whereas what is less interconnected
could diverge or converge due to one or more of the three forces laid out
above. Table 0.1 summarizes the theoretical framework.
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